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HE ROMAN idea of supremacy of the state has no place in 

American law. Our jurisprudence has been developed under 
the Anglo-English theory of the supremacy of law. * The task 
of the American lawyer is to see that what is done officially is 
done according to law. In America we have free courts and a free 
legal profession ready to preserve the treasures of our civiliza- 
tion. * The idea that under our system even the common man 
may question the power of the government and have his case de- 
cided by free courts is a glorious one. * The Supreme Court of 
the United States will always be closely associated with our free- 
dom. * The reports of the United States Supreme Court have 
always been a great source of the law which is higher than men. 
In 1882 we started to furnish to the legal profession a complete 
set of the reports of this court. Today we are furnishing them in 
increasing numbers. * When you add U.S. Reports L.Ed. to 
your library you are adding a great source of law which governs 
under “a government of law and not of men.” 
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“to serve 
with bond” ' 


When you need a bond for 
yourself or a client, the sur- 
est way to obtain the instru- 
ment you want, when you 
want it and in a form accept- 
able tothe Court, is tocall the 
local F&D representative. 
You will find him always 
ready and glad to serve you, 
regardless of the size of the 
premium involved, and you 
will have the satisfaction of 


knowing that he is backed 
by the ample resources and 
extensive facilities of Amer- 
ica’s foremost bonding com- 
pany...a company that has 
specialized in furnishing 
Court and Fiduciary Bonds 
since 1890. 
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The Employer’s Right of Free 

Speech in Industry under the 

National Labor Relations Act 
By WALTER L. DAYKIN 


Professor of Labor Economics, 


State University of Iowa 


Condensed from Illinois Law Review, Nov.-Dec., 1945 


TIs obvious to the student in 

the field of labor relations 
that society is beginning to rec- 
ognize that employees in indus- 
try have certain definite rights. 
Laws have been passed to safe- 
guard these privileges. 

Section 7 of the National La- 
bor Relations Act gives to work- 
ers coming under its jurisdiction 
the right to self-organization, 
the right to “form, join, or as- 
sist labor organizations ; 
and to engage in concerted ac- 
tivities, for the purpose of col- 
lketive bargaining or other mu- 
ual aid and protection,” and the 
tight to bargain collectively 
through persons of their own 
thoosing. In order to safeguard 
these rights the law in Sec- 
tion 8 enumerates certain un- 
fair labor practices by employ- 
&s which would interfere with 


or destroy these privileges. 
Therefore it is assumed that 
these rights given to labor in 
this statute are fundamental 
and are to be exercised free 
from coercion and interference 
on the part of management. 

In the administration of the 
National Labor Relations Act, 
the Board has had the respon- 
sibility, subject to judicial re- 
view, of determining what be- 
havior of management constitut- 
ed interference and therefore 
violated Sections 7 and 8 of the 
statute. 

The National Labor Relations 
Board has found it extremely 
difficult to adjudicate the deli- 
cate problem of the free speech 
rights of employers in industry 
and to determine when the exer- 
cise of free speech by manage- 
ment is behavior within the 
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Constitutional guarantee and 
when this behavior is illegal. 


RIGHT OF FREE SPEECH IS 
Not ABSOLUTE 


The various circuit courts 
have made it unmistakably clear 
that the free speech rights of any 
person are never absolute rights, 
but are subject to various modi- 
fications and qualifications. The 
guarantee of free speech in the 
Constitution does not grant any 
person immunity from the legal 
consequences of his speeches. 

The Board has established the 
principle that in the exercise of 
free speech rights the employer 
must not depart from or violate 
the minimal neutrality require- 
ments imposed by the Act. 


THE EMPLOYER Must REMAIN 
NEUTRAL 


Several of the circuit courts 
have agreed with the Board’s 
interpretation that the employ- 
er must maintain strict neutral- 
ity in the matter of the self- 
organization right of the work- 
er. These courts recognized 
that the right of free speech 
does not function in a vacuum, 
but it operates in an area where 
other basic rights prevail. In 
industrial activities, for in- 
stance, the right of free speech 
granted in the Constitution may 
frequently conflict with the 
right to organize without any 
employer interference granted 
to laborers in statutory law. In 
such cases it is necessary to de- 
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cide which right must be sub- 
ordinated. 


The theory that underlies the 
National Labor Relations Act is 
that if the workers are given 
a free opportunity to bargain 
collectively industrial peace will 
be facilitated. The law requires 
that the employers assume 4 
position of honest neutrality. 
The employer should reveal to 
his employees his impartiality, 
and also his promise to prevent 
any influence from management 
that would interfere with the 
employees choosing the union 
they wish. 

In handling this problem of 
neutrality the United States Su- 
preme Court has ruled that in 
order to be neutral the employer 
must keep his hands off of the 
problem of _ self-organization 
completely. 


WHEN ARE EMPLOYER EXPRES- 
SIONS LEGITIMATE 


The Board has had no easy 
task of determining when the 
employer’s oral statements and 
publications are legitimate and 
when they violate the Wagner 
Act. Also many of the conflict- 
ing rulings have left the status 
of management in regard to free 
speech rights in industry on an 
insecure foundation. 

This fact that there is a fine 
line between coercive and non- 
coercive expression of views has 
been recognized by the courts 
on several occasions. For ex- 
ample, one court held that 4 














democratic society must protect 
the right of free speech because 
this right is basic for every oth- 







the er freedom in such an economy. 
ct i8 § No free society could exist 
aa without it, and as a result, the 





employer is as free as anyone 
else to present any arguments 
against labor unions that he 









¢ @§ chooses, but he cannot make 
lity. B these arguments to all audiences. 
il t | Therefore, free speech rights are 
lity, § never absolute but they are rela- 
a tive. Arguments of the employ- 





ers are ambivalent in character, 
that is, when directed to the em- 
ployees they are protected by the 
right of free speech or they are 









m of § legitimate as such, but when 
s Su- these speechs and _ publications 
at in § generally imply the wishes of 
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force independent of persua- 


















ation sion.” 
In another case an employer 
sent a letter to his émployees 
pres- § before an election in which he 
reviewed the benefits, such as 
sick benefits, hospitalization, 
easy | Christmas bonus, and recrea- 
n the | tional facilities, enjoyed by his 
s and employees without a union, and 
e and | in which he stated that there 
agner | was no need for a union in his 
nflict- | plant but that no employee’s 
status | status would be affected if he 
0 free | chose to join a union. The 
on a 7 Court held that such expression 
was protected by free speech 
a fine | guarantee because it was in- 
1 . formative. The letter contained 
ws i facts that the employer was 
oe privileged to make. However, 






this court considered the total 





that a 


CASE AND COMMENT 





5 


activities of the company and 
found that the company foremen 
had made similar statements 
but had implied that all benefits 
might be lost if the union won 
the election. As a result the be- 
havior of the company was con- 
sidered coercive and a violation 
of the unfair practices stated in 
the Act. 





DETERMINATION OF EFFECT 
OF STATEMENTS 


In deciding the coercive effect 
of both oral and written state- 
ments the Board places much 
weight upon the content, nature 
and substance of the statements, 
the manner of distribution or 
presentation, the number of 
statements, the time when the 
statements are issued, and the 
circumstances under which the 
speeches are made or the pam- 
phlets distributed. A_ single 
one of these factors or a com- 
bination of a number of them 
may warrant a ruling that mere 
casual expression of individual 
views may be related to the com- 
pany policy. The very manner 
in presenting statements, either 
through bitterness or eloquence, 
may carry implications even 
though on the face of the re- 
marks there are no threats. A 
speech, for instance, may con- 
tain anti-union innuendoes, tone 
inflections, and inferences meant 
to provoke fear and influence 
votes against the union. Then, 
too, the reason for making the 
statements assumes importance 
in the determination of coercion. 
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If the statements are to correct 
misstatements of employees then 
the expressions are not offensive, 
but if they are to defeat union- 
ism, they become illegal. 


Frequently, the employer has 
timed the appearance of a speech 
or a letter so that the effect may 
be more disastrous. It is con- 
sidered more strategic for utter- 
ances to be made just before an 
election or on the “eve” of an 
election, therefore, the Board 
places some emphasis upon tim- 
ing in adjudicating the problem 
of coercion. The type of audi- 


ence to whom the speech is made. 


or the letter is sent is also con- 
sidered significant. For ex- 


ample, an anti-union letter sent 
by a company to its employees 
in the armed service expressing 


the vice-president’s view on 
unionism and asking these serv- 
ice men to express their opinion 
on unions is not allowed under 
the free speech rights guaran- 
teed to employers. 


WHAT CONSTITUTES NEUTRALITY 


In a recent decision a circuit 
court of appeals held that a 
third party is not always bound 
to maintain strict neutrality in 
a labor dispute. A Chamber of 
Commerce, a nonprofit, inde- 
pendent organization, can speak 
against a union if there is no 
employer instigation involved. 
In this case the Chamber of 
Commerce made an investiga- 
tion of wage rates of the com- 
pany as they compared with 
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wages in other plants in the 
same industry and publicized the 
information that the study 
showed that the wage compari- 
son favored the company. The 
Chamber of Commerce asked all 
the employees to vote at the elec- 
tion to determine the appropri- 
ate bargaining unit informing 
these workers that they could 
vote as they pleased. The Court 
held that such statements did 
not violate the neutrality de- 
manded by the law because 
there were no misstatements in 
the advertising and the Chamber 
of Commerce could not inflict 
reprisals. However, this Court 
did hold that such threats made 
by the company that overtime 
would be discontinued, that em- 
ployees’ insurance would be 
abolished, and that the company 
would cease to sell coal at cost 
price to the employees if the 
union won the election, were not 
privileged under the free speech 
guarantee. These statements 
expressed company hostility to 
unionism and did restrain em- 
ployees in their self-organiza- 
tion rights. 

The employer is required to 
avoid any subtle, hidden, or im- 
plied threats because even these 
have been interpreted as viola- 
tions of the law. For example, 
workers in one company were 
advised by management to see 
the “old timers,” who related 
how an unsuccessful strike for 
unionism had resulted in a pay 
reduction. Along with this ac 
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the | tivity the company was careful 
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dy they were free to go into unions 
sri. | of their own choice. The Board 





ruled that the employer violated 
the strict neutrality required by 
the statute because it could be 
implied that his behavior con- 
































ee tained a thinly veiled threat that 
yuld | bis past activity of reducing 
surt | Wages would be repeated unless 
did | the workers abandoned their at- 





tempt to organize. 
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flict PHILOSOPHY 
ourt Accompanying most all hostile 
nade | statements against unions made 
time § by employers is the formal dec- 
-em- §j laration that workers have the 
be § tight to join the union of their 
pany 9 own choosing. By this method 
cost | the employer attempts to make 
the known his hostility toward 
e not | wions and at the same time to 
BS respect the neutrality demanded 
ye ts by the National Labor Relations 
nen Board. Howéver, the Board has 
ty © | refused to grant that such 
| €m- | formal statements will neutral- 
niza- § ize the coercive effect of such 

cral or written hostility. 

ed to In handling this problem of 
r im- } free speech rights of employers 
these | the Board has taken the position 
viola- | that the employer may not use 
mple, | his constitutional right of free 
were | speech as a shield for his state- 
o see | Ments and publications if these 
elated | 4re coercive in the setting of the 
re for | “tality of the employer’s con- 
a pay | ‘uct of interference with the 





Wion organization. 
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WHEN THE EMPLOYER Is PRO- 
TECTED BY FREE SPEECH 
GUARANTEE 


It has been implied through- 
out this discussion, if not stated 
explicitly, that under certain 
circumstances both oral and 
written statements of employers 
may be protected by Constitu- 
tional guarantee. The National 
Labor Relations Board has ruled 
that the employer can within 
permissible bounds express 
opinions on unions and labor 
problems; therefore, this Board 
has not always found statements 
made by employers as violations 
of the statute. Statements that 
appeal to reason and contain no 
threats are considered non-viola- 
tive remarks. Employers in 
anti-union talks have been per- 
mitted to remark that they 
could secure a raise from the 
National War Labor Bourd as 
easy as the union, and that if the 
workers joined the union they 
would be required to pay dues 
provided the employers had no 
history of anti-union conduct. 
Such statements are recognized 
as statements of fact and per- 
sonal conviction and the law 
does not consider these as un- 
fair. 

It is not an unfair practice 
for a president of a company, if 
the concern has no anti-union 
background, to read a speech to 
employees, on the eve of an elec- 
tion, containing such statement 
as that the union would be 
against the interests of both the 
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workers and the company, and 
that the company would prosper 
as it had only if it functioned as 
before without a union. The 
company may even be allowed to 
state that it wishes no union at 
all in the plant if no reprisals 
are intimated. 

The expression of honest opin- 
ion and facts involved in the 
conflict and replies to factual 
misrepresentations by unions 
fall within the area of free 
speech, and the National Labor 
Relations Act would not be con- 
stitutional if it took away from 
either the employers or the em- 
ployees the constitutional right 
of free speech in regard to labor 
policies and problems. 


CONCLUSION 


This discussion of free speech 
rights of the employer in indus- 
try represents a conflict be- 
tween the undisputed constitu- 
tional guarantee of free speech 
and a_ self-organization right 
which is also undisputed and 
legally assured to workers un- 
der the National Labor Rela- 
tions Act. 
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An employer may express 
opinions about unionism in 4 
labor controversy either through 
the medium of speech or letter 
without violating the National 
Labor Relations Act. In facet, 
he can take any side he chooses 
and express freely his views on 
labor policies. However, the 
employer cannot abuse the free 
speech right guaranteed in the 
Constitution to coerce employees 
in their rights guaranteed in the 
statute. Free speech will be 


recognized but no obvious or 
subtle threats can be involved. 
Statements made by employers 
will not be viewed in isolation 
but the totality of conduct doc- 
trine will assume importance 
All the conduct of the employer 


will be examined and if a state 
ment in connection with other 
circumstances amounts to coer- 
cion the statement becomes uwt- 
fair. The Board and the courts 
will not allow freedom of speech 
to mask interference with the 
employees’ right to organize; 
and these agencies will, in the 
main, demand that the policy 
of strict neutrality be observed. 


Labeled But Not Priced 


“Would you live with a stranger 


if he paid you 


$100,000?” the lawyer asked the pretty defendant. 


“Yes.” 


“Would you live with him if he paid you only $25?” 


“Certainly not! 


What do you think I am?” 


“We’ve already established what you are,” came back 


the lawyer. 
tent.” 


“Now we are trying to establish to what ex- 


Tax Topics. 
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THE RETURNING CALIFORNIA LAWYER VETERAN 


By HERBERT FRESTON 
Chairman of the Committee on Re-establishment of Lawyers 
after Their Return from Military Service 


-@{ From the Journal of the State Bar of California 


HE NUMBER One responsibili- 
ty of the State and Local 
Bar is the speedy re-establish- 
ment of California lawyer veter- 
ans upon their discharge now 
and hereafter from the armed 
services of the country. Such a 
responsibility must be shared 
jointly by the State and local 
bars, and by every civilian mem- 
ber of the State Bar. 
Knowing the whole- 
hearted willingness of 
the membership to assist 
in this work, the Com- 
mittee on Re-establish- 
ment of Lawyers after 
Return from Military 
Service calls upon every 
member to lend a hand 
immediately by furnish- 
ing information for the 
guidance of this Committee in 
continuing its work. Already 
about 250 members have re- 
turned from serving their coun- 
try in the armed forces; and we 
expect at least 2,200 to be com- 
ing back during the next year 
or so. You will all receive a 
questionnaire, prepared after 
careful consideration, asking for 
information deemed necessary 
for the full and effective opera- 
tion of the State Bar program. 


This information will not be re- 
leased in connection with your 
name without your express au- 
thorization, but it is important 
that every member answer the 
questions to the best of his 
ability. Since the plan of assist- 
ing returning lawyer veterans 
must be projected over a period 
of at least two years, some of 
the questions involve your best 
estimate of the future in 
your own office and in 
your community. We 
realize that at best these 
answers are guesses, but 
such guesses, made in the 
light of your experience, 
will be the best possible 
guide to the Committee 
in laying out its work. 
For your information 
the State Bar plan for returning 
war veterans, as approved by 
the Board of Governors, in- 
volves, briefly, the following 
features: 

1. A network of inter-bar 
contact committees and advisory 
panels to welcome home the 
veterans, to see that they find a 
place in the community, and to 
assist in the rebuilding of their 
practices. These committees 
will be established by the local 
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bar associations to cooperate 
with the statewide machinery of 
the State Bar. Considerable 
latitude will be given them to 
design a program to suit the 
needs of the veterans and the 
community. 

2. A State Bar Placement 
Bureau which will function as a 
clearing house for veterans seek- 
ing positions, associations, part- 
nerships, or locations for the 
opening of their own offices. 

3. Fact finding machinery to 
keep the veterans and the coop- 
erating bars and individuals 
abreast of the changing situa- 
tion. The questionnaire which 
you will receive shortly is one 
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of the important steps we are 
taking to gather information. 

4, An information booklet de- 
scribing the facilities of the 
State and local bars, the names 
of committee members and ad- 
visers, a thumbnail sketch of 
pertinent state and federal legis. 
lation affecting returned veter- 
ans, a brief description of state, 
federal, and private agencies 
established to assist veter- 
ans, business information about 
every county and most com- 
munities, and other relevant 
data which a veteran might con- 
sider in making his plans to re 
turn to private practice. 


Mule Voices 


The following description of vocal power of a mule ap- 
pears in Boyd v. City of Sierra Madre, 41 CalApp 520, 183 
P 230 upholding the right of a city to prohibit stables and 
corrals in certain districts: 

“We know of no heaven-sent maxim to invent a silencer 
for this brute, that one beholding him, neck outstretched 
and jaws distended wide, could persuade himself that he but 
heard from the depths of the beast’s crimson-coated cavern. 

“. . . a sound so fine there’s nothing lives 

’Twixt it and silence.” 

We fear that, until nature evolves the whispering burro 
or man invents some harmless but effective mule-muffler, we 
shall oft “in the dead and vast middle of the night,” even 
in such corrals as appellant’s, kept “in a cleanly, wholesome, 
and sanitary manner,” hear the loud, discordant bray of 
this sociable but shrill-toned friend of man, filling the air 
oat barbarous dissonance,” and drowning even that shout 
that 


. . tore Hell’s concave, and beyond ' 
Frighted the reign of Chaos and old Night.” 
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By ALEXANDER B. ANDREWS, Raleigh, N. C. 
Condensed from The Alabama Lawyer, October, 1945 


HE TREND of the times, as 

as shown by the actions of 
the State Boards of Law Exam- 
iners, are fast moving to requir- 
ing registration of law students 
with the State Board before be- 
ginning the study of law, other- 
wise studying under unauthor- 
ized or unrecognized law schools, 
or individuals, will not be recog- 
nized or accepted as preparation 
for law examination. 

There are six states who un- 
der certain restrictions recog- 
nize correspondence school in- 
struction, only when conforming 
to their requirements, which 
preferably should be had first 
hand from the Board of Law 
Examiners in order to get ac- 
curate information. These are 
the states of California, Missis- 
sippi, Montana, Nevada, Utah 
and Virginia. 

A tabulation of (a) the popula- 
tion, (b) the number of lawyers, 
(c) the ratio of population to 
each lawyer, and (d) the educa- 
tion required to be completed in 
these six states before law study 
works out two years college. 


States Pre-legal Requirements 


5 2 years college 
1 high school 


6 


Lawyers 


As the reader may question 
the correctness of the average 
required pre-legal education of 
1.98 years of college, as five of 
the states require 2 years college 
and one requires high school 
only, which is two full years be- 
low the other five, which can be 
easily explained. 

This average of 1.98 is ar- 
rived at by using the “teacher 
training yardstick” devised 75 
years ago when an academy edu- 
cation (now less than high 
school) was considered sufficient 
for public school teaching. In 
comparing the high school or col- 
lege years of teachers with each 
other 100 was assigned for each 
year above grammar grade, 
which was 400 for high school 
graduation, 500 for one year col- 
lege, 600 for two years college 
and 800 for college graduation. 

Multiplying the 15,450 law- 
yers in the five states having 
two years college requirement by 
600 and multiplying the 1,304 
lawyers (Mississippi) by 400, 
we get the following computa- 
tions: 

Index 


600 
400 


Quotient 
9,270,000 
521,600 


)9,791,600(598= 
2 yrs. college 
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15,450 
1,304 


——. 


16,754 
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While this quotient works out 
an index of 598, it is considered 
(one month would be 12.50) as 
the major fraction falling above 
93.76 as being the next highest 
figure for practical purposes. 

Numerous people will raise 
objections to the various re- 
quirements of law study, which 
they claim hamper the student, 
who if he has sufficient initiative 
should be allowed to go ahead, 
and achieve admission to the le- 
gal profession. 

The object of these require- 
ments are (1) to bring the law 
student into personal contact 
with the instructor, either in an 
office or law school, (2) provide 
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a minimum of education before 
a person is passed on to the 
135,000,000 people of the United 
States as qualified and trained to 
advise them about their prop- 
erty and protect their rights, 
(3) to dissuade from the pro 
fession those not adaptable, and 
(4) to winnow out the unfit, who 
later might have to be disbarred. 
They are for the protection of 
the public against unfit persons, 
With the figures given for 
these six states one can very 
properly inquire what is the pre 
legal education requirements in 
the other 43 states and what 
does it average in all of the 49 
states. A tabulation of the 49 
states works out as follows: 


48 STATES AND DISTRICT OF COLUMBIA 


Pre-legal Education 
required 
College Graduation 
(Del., Kan. & Penn.) 3 
2 yrs. College (Other 
40 States) 

2 yrs. Evening College 
(Md.) ite ee reba 
High School (La., Miss. 

& S. C.) 


No Requirements (Ark. 
& Ga.) 


49 131,669,275 179,554 


Less Ark. & Ga. ..... 2 


States prescribing pre- 
legal education 


Minimum standards or better 
Two years standard college 
Two years night school 
High school 
No requirement 


States Population Lawyers Index 
11,967,713 
40 106,259,728 
1 1,821,244 
3 6,447,480 
2 5,173,110 


5,173,110 
47 126,496,165 175,319 


States 


Quotient 
10,639 @s800 
156,758 
3,557 
4,365 
4,235 


8,511,200 
@ 600 94,054,800 
@ 533.3 1,896,948 
@ 400 1,746,000 


@ 0 0 
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This shows that the average 
college education required is one 
year and seven months out of a 
two-year college course consid- 
ering the 179,554 lawyers in the 
49 states. If, however, the two 
states (Arkansas and Georgia 
with 4,235 lawyers) be disre- 
garded and the pre-legal educa- 
tion of the 47 states (175,319 
lawyers) only be considered, it 
would work out two years col- 
lege. 

Summarizing the situation, it 
may be recapitulated as follows: 


1. Forty-one states do not per- 
mit or recognize correspondence 
law school instruction. 


2. The average pre-legal edu- 
cation in the 49 states is two 


years college completion before 


law study. However, there are 
three that only require high 
school and two that prescribe no 
English requirement. One pre- 
— two years of evening col- 
ege. 


3. The training for the law 
is a matter under the state laws 
and requirements of each state, 
which express the consensus of 
opinion of the legal profession 
of that state. 


4. The G. I. Bill of Rights pre- 
scribes that the Veterans Ad- 
ministration shall administer the 
law through the Departments of 
Public Instruction in several 
states and the state agency for 
bar admission—the State Board 
of Law Examiners—are usually 
in understanding agreement on 
such matters. 
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The admission to the practice 
of the law is regulated by rules 
prescribed by the state acting 
through its State Board of Law 
Examiners, which rules are to 
safeguard and protect the pub- 
lic, yet the right to practice is a 
qualified right which the state 
can grant or withhold in its dis- 
cretion. 

Unquestionably the method of 
law study, just like admission to 
practice as a lawyer, is entirely 
with each of the individual 49 
law licensing jurisdictions, and 
no one of them should dictate to 
the other. Only the State Board 
of Law Examiners after exam- 
ination can admit to practice, 
and they in the several states 
prescribe their own rules and re- 
quirements. In just the same 
way the admission by comity is 
regulated locally in each of the 
49 states, and they are particu- 
lar as a general rule not to admit 
without examination persons 
holding license from states, 
whose standards are lower than 
their own. The American Bar 
Association, composed of over 
30,000 lawyers of the United 
States, issues no law licenses. 
The Veterans Administration, 
charged with oversight of the 
G. I. Bill of Rights benefits, 
which has to be administered 
through the several states for 
its individual World War II vet- 
erans, likewise issues no law li- 
censes. With very few excep- 
tions a law school graduation 
diploma does not entitle one to 
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practice law. Where an intend- 
ing lawyer has permanently de- 
cided for a lifetime his location 
for practice and with no possi- 
bility of ever removing from 
there to a larger field, or a field 
with better opportunities, he 
properly is concerned only with 
his individual state regulations. 

Where, however, an intending 
practitioner has not reached a 
conclusion binding his career to 
one locality, but considers the 
probability of moving elsewhere, 
especially crossing state lines, he 
very properly takes thought of 
what may be the requirements 
in a probable removal to a larg- 
er opportunity in another state. 

This same idea was very 
clearly expressed 50 years ago 
by the late Justice Oliver Wen- 
dell Holmes of. the Supreme 
Court of the United States, then 
Chief Justice of the Supreme 
Court of Massachusetts, in writ- 
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ing an opinion in a case pending 
before that court. 

In 1891, the City of New Bed. 
ford, Massachusetts, fired a po- 
liceman for personally engaging 
in politics, which was forbidden 
by the police regulations. He 
unsuccessfully contested the dis- 
missal, claiming the constitu. 
tional right to engage in politics, 
and when the case went to the 
Supreme Court of Massachu- 
setts (McAuliffe v. City of New 
Bedford, 155 Mass 216; 29 NE 
517), Justice Holmes disposed 
of the appeal by stating: 

. There is nothing in 
the Constitution or the statute 
to prevent the city from attach- 
ing obedience to this rule as a 
condition to the office of police 
man and making it a part of the 
good conduct required. 

“The petitioner may have a 
constitutional right to talk poli- 
tics, but he has no constitutional 
right to be a policeman.” 


Let the Buyer Beware 
Accidentally overheard through the backyard fence was 


this conversation. 


“That’s a nice bed of lettuce.” 
“Yes, it looks pretty good, doesn’t it?” 
“TI suppose the cool, wet weather has helped.” 


“No doubt about it.” 


“Isn’t it likely that some of it will go to seed and be 


wasted?” 


“Yes, I think that’s probable.” 

“Well, you may think I’ve got a lot of nerve, but would 
you mind if I took a mess home?” 

“T haven’t the slightest objection.” 

The fortunate man got busy with his pocket-knife, filled 


his newspaper, and then said: 
“Thanks 


Incidentally what variety of lettuce is this?” 


a m' can’t answer that. Why not ask the owner of the gar- 
en ? 
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Photographic Aids to Law Training and 
Bar Activities -- - By CHARLES B. STEPHENS* 


Condensed from Journal of American Judicature Society, December, 1945 


orcas the practical value 
of visual aids has long been 
established in general education, 
they have never been utilized to 
the full extent of their possibili- 
ties in training for the profes- 
sion of law. Dean Wigmore’s 
colorful lantern slides on the 
world’s legal systems, and the 
motion-picture-sound recordings 
of lectures by Beale, Williston 
and Wigmore were isolated ex- 
periments. 

Technical advances in both 
stil and motion photography 
now make it possible greatly to 
expand the usefulness of these 
mediums of reproduction in 
training programs. 


VISUAL AIDS IN TEACHING 
EVIDENCE 

Evidence, as usually taught, 
often becomes a confusion of 
rules and exceptions to be memo- 
rized for an examination. Why 
not work out a series of short 
motion pictures illustrating the 
practical difficulties that arise in 
translating what witnesses see 


*The author is a member of the 
Springfield, Illinois, bar, executive 
secretary of the Illinois State Bar 
Association, and chairman of the 
American Bar Association Committee 
on the Economic Condition of the Bar. 


“Why all the pictures? 
time’s up they'll never know 
me anyhow.” 


When me 


and hear into their testimony in 
court some time after the event? 

Start, for example, with a col- 
lision between two automobiles 
at a busy street intersection, and 
the gathering of the inevitable 
crowd of spectators. Select a 
group of typical witnesses, in- 
cluding the participants them- 
selves, and illustrate the story 
of each with the photographic 
record of just what he was in 
a position to see and hear, be- 
fore, during and after the colli- 


15 





16 


sion. From such a demonstra- 
tion should emerge with impres- 
sive clarity the reasons why 
stories of witnesses to the same 
sequence of events can and will 
honestly vary, and how the rules 
of evidence operate to narrow 
the testimony in court to that 
which will produce the most ac- 
curate and truthful story pos- 
sible. 


The same technique can be 
used to explain the significance, 
value and limitations of testi- 
mony of expert witnesses, illus- 
trating the accepted methods of 
producing and interpreting such 
mechanical aids to testimony as 
X-ray or microscopic photo- 
graphs. The field of medical 
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science already possesses an ex- 
tensive library of motion pic- 


tures dealing with the treatment 
of common diseases and injuries 
that would be of great interest 
to students of evidence. 


DAYLIGHT SCREENS IN THE 
CLASSROOM 


Using daylight screens, whole 
sections of statutes, court opin- 
ions, or lecture outlines can be 
placed before a class for discus- 
sion and accurate copying. Pro- 
jectors are available that repro- 
duce printed text without slides, 
and the micro-filming process 
provides another convenient 
means of reproduction that can 
be most helpful to the law pro- 
fessor. 

It is unfortunate that the ne- 
cessity for concentrating on 
specific subjects, in order to cov- 
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er them thoroughly, often leaves 
the student with a distorted 
view of how these seemingly un- 
related fields fit together in the 
practice of law. A series of mo- 
tion pictures, especially pre 
pared for the purpose, might ef- 
fectively illustrate the interrela- 
tion of the various branches of 
law in meeting typical problems 
that arise in practice. 


Thus a story might open with 
conferences of parties litigant 
with their respective counsel, 
each telling counsel his version 
of the story. Then would follow 
the necessary investigation and 
contacting of witnesses, leading 
into discussion of the theories on 
which the case might be brought 
toissue. At this point the plead- 
ings would be drawn, filed and 
served, with a possible pre-trial 
hearing in the matter. 

The trial would be fully pre 
sented, covering the selection of 
a jury, opening statements by 
counsel, and introduction of evi- 
dence. After verdict and judg- 
ment, the case might be followed 
through on appeal, with prep- 
aration of abstracts and briefs, 
and the oral argument before 
the court. By such a series, the 
law student would see how the 
theory of the case influences the 
drafting of pleadings and ex- 
amination of witnesses, and the 
effects of pleading and trial on 
the subsequent appeal, to form 
a complete picture in which 
many fields of law training fit 
together in their appropriate 
places. 





leaves 
torted 
ly un- 
in the 
»f mo- 

pre- 
rht ef- 
rrela- 
hes of 
»blems 


n with 
itigant 
punsel, 
rersion 
follow 
yn and 
eading 
ries on 
rought 
 plead- 
ed and 
re-trial 


ly pre 
tion of 
nts by 
of evi- 
1 judg- 
ollowed 


1 prep- 
briefs, 
before 
ies, the 
iow the 
ices the 
ind ex- 
and the 
trial on 
0 form 

which 
ning fit 
ropriate 


CASE AND 


Many types of law office prac- 
tice can be demonstrated in like 
manner. Every step in the 
organization of a corporation, 
the preparation of tax returns 
or other governmental reports, 
the drafting of wills and trust 
deeds, the examination of ab- 
tracts of title to real property, 
the administration of decedent’s 
estates, and other typical rou- 
tines of general law practice can 
be presented photographically 
to illustrate the ways in which 
the lawyer applies his legal 
training to the solution of the 
problems of his clients. 

A series of motion pictures of 
this character would do much 
to bridge the gap that now ex- 
ists between formal law training 
and the practice of the lawyer. 
By showing the law student 
what the lawyer does and how 
he does it, the law school would 
give him a familiarity with prac- 
tice that the average law grad- 
uate now lacks. It would take 
away much of the fear of the un- 
known about law practice that 
hampers many otherwise bril- 
liant and capable young lawyers. 


VOCATIONAL GUIDANCE 


An equally interesting field 
for still and motion photography 
is that of vocational guidance in 
the legal profession. A brief, 
educational film on the practice 
of law, for high school and oth- 
er students seeking vocational 
counsel, would be welcomed 
throughout the country. Such 
a film should present the facts 


COMMENT 17 
relating to training and admis- 
sion requirements and the work 
of courts and the lawyer frank- 
ly and fairly, from the point of 
view of intelligent information 
rather than that of attempting 
to enlist wholesale recruits for 
the profession without regard 
for their qualifications to follow 
it. 

There is need, too, for a sinii 
lar film to give law students 
more specific information on 
which they may base their deci- 
sions on how and where they 
may best apply their law train- 
ing. The pamphlet Look Before 
You Leap, recently published by 
the American Bar Association, 
illustrates the type of materia) 
that could be adapted to this 
purpose. Thus could be shown 
the opportunities for law- 
trained personnel both within 
and without the actual practice 
of law, the conditions of practic- 
ing alone or in association with 
other lawyers, and the factors to 
be considered in choosing a loca- 
tion in which to practice. 


Experience in counselling re- 
turning lawyer veterans and 
young lawyers seeking to estab- 
lish themselves in the practice 
of law suggests a further use 
for photographic aids that might 
be as valuable as it would be in- 
teresting to experiment with. 
This is the matter of attempt- 
ing to assemble either still or 
motion pictures portraying the 
conditions of living and law 
practice in specific communities 
throughout the various states. 
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THE BAR ASSOCIATION PROGRAM 


Many films designed for law 
school presentation would fit 
perfectly the bar association 
programs of advanced legal 
education. This would be par- 
ticularly true of film treatments 
of such subjects as use of law 
books, law office management, 
techniques of office and court 
practice, and all subjects of fed- 
eral and general law. 

It is not too difficult, either, 
to sense the possibilities of 
photographic aids to the public 
relations program of the organ- 
ized bar. A few films on com- 
mon legal problems, sponsored 
by bar organizations, could gain 
wide and ready circulation 


among civic clubs and other lay 


organizations. This medium 
could be particularly effective in 
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the public education programs 
incident to activities of the bar 
related to the unauthorized prae- 
tice of law. 

Since the fear of cost is a 
bugbear that stifles much prog- 
ress in legal education and or- 
ganized bar activity, it is well 
to point out that many of the 
above suggestions could be car- 
ried into immediate effect with- 
out undue expense other than 
the time and effort required for 
research and planning. 


The whole broad field of pho. 
tographic aids in law training 
and organized bar activity is 
wide open and as yet but barely 
touched. It is a challenging field 
for the law school or bar asso- 
ciation with leaders of creative 
imagination. Who will be the 
first to seize upon it? 


From a Lawyer’s Mail 
Please be it informed, that I am seeking some informa- 


tion in regard of divorcement. 


I married there in Carlsbad, 


and have found my marriage to been a failure. 
I never planned to have married in the first place, and I 


have hated ever moment of it. 


Lawyer, in my case, I have 


found it illegitimate, and for the reason of immiscible. Then 
I feel and know that my life in the future will be miserable. 

Don’t get me wrong, I am not a misognist. I love the one 
that I feel as though I am suppose too. But this is a prob- 
lem that I can not cipher. Enclosed you will find a self ad- 
dressed envelop for your reply. Please advise me on just 
what grounds that I may get a divorce on, I mean to have 
one if there is any way possible. 

Lawyer, McGarry, I have your money, awaiting your 
speedily reply. I am also thanking you in advance for the 
favor, and for the information that you submit me. 


Contributor: Attorney Jack McGarry, Carlsbad, N. Mex. 





Proposed Uniform Commercial Code 


JUDGE HERBERT F. GOODRICH, Third Circuit Court of Appeals 


From an address delivered at a meeting of the Section on Com- 
mercial and Bankruptcy Laws of the Illinois State Bar Associa- 
tion at the Stevens Hotel, Chicago, November 29, 1945. Reprinted 
from Commercial Law Journal, December, 1945. 


HE CURRENT task of the 

American Law Institute is 
one in which it is teamed with 
the National Conference of Com- 
missioners on Uniform State 
Laws. The work is the produc- 
tion of a Commercial Code. 

Work on the Code began with 
the revision of the Uniform 
Sales Act. This, too, was a joint 
effort of the Commissioners and 
the Institute, and the work was 
well along before the conclusions 
about the feasibility of the Com- 
mercial Code were thoroughly 
formed and considerably before 
the financial support necessary 
for the Code was secured. The 
work in Sales has been complet- 
ed so far as text is concerned 
and nearly completed as to the 
comments. It has been ap- 
proved by both the Commission- 
ers and the Institute, but it must 
be looked at again, a little later 
on, with the other portions of 
the Code in mind. 

There are four important 
requisites to be kept in mind in 
writing such a code, aside from 
the merits of a particular ques- 
tion at which an individual sec- 
tion points. Maybe there are 
more, but these four are in the 


minds of all of us working on 
this Code, and which find ex- 
pression in every session of each 
Committee meeting. They run 
as follows: 


1. The language should be as 
clear as careful drafting can 
make it. This may sound like a 
sententious truism. Presumably 
ably everybody who draws a 
statute wishes to make its mean- 
ing clear. Sometimes the wish 
is fulfilled; often it is not. One 
of the most common pitfalls is 
the use of a word or term to 
mean more than one thing, 
where confusion comes because 
the legal consequence of the dif- 
ferent meanings is not the same. 
Thus “maturity” in the present 
Negotiable Instruments Law 
may mean three different 
things: 

(1) The date at which the in- 
strument falls due and the stat- 
ute of limitations begins to run. 
In the case of a demand note, 
this is the date of issue, since no 
demand is necessary to charge 
the maker. 


(2)The date at which pre- 
sentment must be made. As to 
a demand note, this is a “reason- 
able time” after issue. 
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(3) The date at which the in- 
strument becomes stale, or ap- 
parently overdue, so that a pur- 
chaser cannot become a holder 
in due course. Even in a de- 
mand note, this is not neces- 
sarily the same as 2, since delay 
in presentment may be excused 
in the hands of the first holder, 
and it may not be apparent on 
the face of the instrument. 
Again, it is not the same as 2 
where an instrument has been 
accelerated without knowledge 
of the purchuser. 


2. The second requirement 
for the Commercial Code is 
that its language read on pres- 
ent day problems. The Nego- 
tiable Instruments Law was 
drafted in 1895. At that time 
there was no Federal Re- 
serve Bank. The use of the 
clearing house affecting both 
time of presenting checks and 
the method of handling the busi- 
ness had not developed. The sit- 
uations which have since become 
common were left uncovered be- 
cause they were not known 
about. On the other hand, there 
are a good many sections which 
seem to us to deal with matters 
which have long since ceased to 
be intportant. Acceptance and 
payments for honor are samples. 
There is nothing to be gained by 
cluttering up a statute with 
problems dealing with situations 
which do not arise. 

A corollary of the proposition 
just stated is, obviously, that the 
people who draft the statute 
must know what is going on in 
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the business to which the statute 
relates. The drafters of the 
Sales Act which has to do with 
the buying and selling of mer. 
chandise must know what the 
customs of the trade are before 
they can intelligently express 
the rules to govern those cus- 
toms. Negotiable paper con- 
cerns investors and bankers and 
customers of bankers. Again, 
draftsmen must know what hap 
pens, in the business sense, be 
fore they can state the legal con- 
clusion arising from those hap 
penings. This knowledge we 
are making every effort to get. 
Looking for it in appellate court 
decisions is not enough. They, 
in the long run, reflect the prob- 
lems of the community. But 
everybody knows that the appel- 


late court decisions lag a con 
siderable time beyond the events 


which produce the litigation 
which eventually results in the 
appellate court decision. To get 
the information first hand one 
must go to the market place, the 
bank, the stock exchange—the 
places where men do business. 
This is being done in drawing 
the code. 

It must not be lightly conclud- 
ed from this statement of fact 
that the legal rules expressed in 
the Code are to be in accord with 
the view expressed by mer- 
chants, bankers or brokers, as 
suming that any one of these 
guilds has a group view on the 
matter. There are two parties 
to a buying or selling transac- 
tion. One can learn from either 
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EDWARD HENRY WARREN 


By ZECHARIAH CHAFEE, Jr. 
Langdell Professor of Law, Harvard Law School 


Condensed from Harvard Law Review, October, 1945 


HE death of Edward H. War- 

ren, Harvard University Pro- 
fessor of Law, Emeritus, takes 
away a most vigorous and color- 
fulfigure. He loved teaching, he 
loved the law, and he was eager 
tohelp make good lawyers. 

He was born in Worcester, 
Massachusetts, on January 11, 
18738. His father, William H. 
Warren, manufactured lathes for 
machine shops. He built them 
one at a time with a scrupulous 
care which was well remembered 


by old machine-tool builders fif- 
ty years afterward. This same 
painstaking accuracy must have 
been inherited by his son, only 
he applied it to the shaping of 
sentences, for E. H. Warren was 
aconsummate draftsman. 


From Worcester Academy 
Warren entered Harvard Col- 
lege in the class of 1895. Two 
years of intellectual migration 
followed before he found him- 
self. First, he taught various 
social sciences at New York Uni- 
versity and meanwhile studied 
sociology and economics at Co- 
lumbia, getting an M.A. in 1896. 
Then, becoming more dubious 
about the possibilities of sociolo- 
gy, he moved to the more solid 
ground of economics. He re- 
turned to Harvard to study in 


the Graduate School under 
Taussig, and gave some lectures 
in the courses on Economic 
Theory and the Financial His- 
tory of the United States. He 
soon had enough of economics 
too, and moved again “to the 
more solid law.” In the autumn 
of 1897 he entered Harvard Law 
School. 

After receiving his LL.B. in 
1900, Warren entered the office 
of Strong and Cadwalader in 
New York, where he practised 
law for four years. He repeated- 
ly expressed his indebtedness to 
John L. Cadwalader, George W. 
Wickersham, and Henry W. 
Taft. He certainly acquired, if 
he did not already possess it, the 
quality which he attributed to 
them: 

they were insistent 

. « upon absolute accuracy 
down to the minutest detail in 
getting at the facts which it was 
necessary to have in mind as a 
basis for a wise exercise of judg- 
ment. 

On September 1, 1904, War- 
ren became Assistant Professor 
of Law at Harvard. The combi- 
nation of teaching and law was 
the career toward which he had 
been feeling his way. Even be- 
fore he graduated from Law 
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School in 1900, Dean Ames had 
asked him to become a member 
of the Faculty, but he declined 
“because he thought it would be 
better if he first seasoned him- 
self by sweating blood in actual 
practice.” Four years later, 
when Professor Jeremiah Smith 
wanted to lighten his load by 
shifting Corporations to a 
younger man, it was natural for 
the Faculty to turn again to 
Warren, whose practice had been 
largely in the corporate field. 
At last he was where he be- 
longed. 

Warren finished teaching at 
the School in 1943, thirty-nine 
years after he began. If we omit 
four years of temporary retire- 
ment, he was actively connect- 
ed with the Faculty for about 


thirty-five years, a length of 
service equalled or excelled by 
only six men. 


His principal fame comes 
from his two courses in Private 
Corporations and Property I 
(introduction to the law of per- 


sonal and real property). He 
took over Corporations when he 
joined the Faculty in 1904 and 
gave the course to twenty-five 
third-year classes, ending when 
he left for Europe in 1929. In 
1907, he began his lifelong con- 
nection with first-year students. 
Thirty-two entering classes 
learned Property I from him— 
during every year of service 
until the end. 

Of his two main courses Cor- 
porations was his own favorite, 
as his autobiography makes 
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plain, but student opinion gave 
the palm to Property I. It is the 
hardest of the first-year sub- 
jects, so that an able teacher of 
it is essential, and Warren was 
the ideal man for the job. He 
was a great first-year teacher. 
Without trying to be exhaustive, 
I think particularly of two big 
things he did for my own class, 
First, he taught us the medi- 
eval law of land in masterly 
fashion. It is a tremendous 
change for young men to shift 
their minds from automobiles 
and tennis to the days when 
kings went on Crusades and 
soldiers fought with the long- 
bow, and yet the transition is 
indispensable. Warren knew 
just how to help us take this long 
jump from 1910 to 1290. He 
followed .his own advice not to 
tell the students all you know 
about the subject-matter. In- 
stead, he boiled down the medi- 
eval learning about seisin, uses, 
and so on, into a few essential 
points which he made so real to 
us, that we never forgot them. 
Second, he made us realize 
that one cannot get anywhere 
in the law without painstaking, 
hard work. We did not like it at 
first, but as the year went on we 
felt what he was doing for us 
and, better yet, enabling us to do 
for ourselves. He was ruthless 
in his denunciation of a sloppy 
answer. “Sir, you are in very 
shallow water, but you are sink- 
ing fast!” On the other hand, 
he was unusually appreciative of 
good work. “An excellent at- 
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yp? 


swer, Mr. A!” Praise from Ed 
Warren was doubly valued, be- 
cause we knew how high his 
standards were. 

Each lecture had some of the 
excitement of a day at the circus. 
First came the ceremony of clos- 
ing the doors at ten minutes past 
the hour. Other professors sim- 
ply started talking at that time 
without paying attention to the 
few tardy enterers, but E. H. 
Warren insisted that “Procras- 
tination is the thief of other 
people’s time” and accepted no 
excuses for lateness. Woe to the 
man who ventured to open that 
door, once shut. He soon found 
himself in the corridor again 
with tingling ears. Wild rumors 
used to run through the class 
about a student who never re- 
turned to another lecture in 
Property I, but boned up the 
course by himself and got an A 
in the final examination. None 
ofus tried that experiment. For 
one thing, we did not want to 
miss the mixture of learning and 
colorful language. “A _ pretty 
fine distinction, and I am going 
to make short work of it.” An 
excursion into the thirteenth 
century would start with “ "Way 
down in the cellar of the law 

.’” Mr. Justice Gray was “a 
ball in the china shop.” There 
was the constant fascination of 
never knowing what was going 
to happen next. We all knew 
well that once or twice in the 
past he had been exasperated by 
student stupidity into grabbing 
up his books and disappearing 
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in mid-lecture with a burst of 
verbal fireworks. This never oc- 
curred to us, but the possibility 
was always there. 

Yet these amusing memories 
are only a small part of the 
story. A perusal of my old note- 
books since his death brings re- 
peated admiration for the great 
skill he put into each of the lec- 
tures there recorded, the apt 
choice of supposititious cases, 
the effort to elicit opposing stu- 
dent opinions, the careful sum- 
mary of existing authorities. 

One of his opening lectures in 
Property I is printed by him in 
Spartan Education. A few ex- 
tracts from notes of his first lec- 
ture to the class of 1913 bring 
him back. He was speaking of 
qualities essential to success at 
the bar: 

The object of law school is to 
cultivate legal judgment. Brains 
are cheap nowadays. Judgment 
is paid high. F 

The law is a grind. No man 
succeeds at the bar because of a 
brilliant intellect or impassioned 
appeals to juries. 

A firm and courteous insist- 
ence on the rights entrusted to 
you to represent. The iron hand 
in the velvet glove. ; 

The ability to state accurately 
just what the authorities are, so 
that there is no room for ques- 
tioning. Nothing irritates a 
judge more than having counsel 
state cases which are not really 
in his favor. 


Oratory is not of great im- 
portance. 
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Modern Day 


Epigrams on Lawyers 


By JOSEPH T. KARCHER 
Condensed from New Jersey Law Journal, April, 1945 


Ra long time I have felt 

that the lawyers were permit- 
ting a body of epigrams to be 
created which were highly de- 
rogatory and that something 
should be done to counteract this 
evil. Hence my humble efforts 
—I have decided to write an an- 
swering epigram for every ad- 
verse one I find: 


1. All honest people would be 
at the mercy of rogues if it were 
not for the courts of law. 


2. When a competent and sin- 
cere lawyer gets his facts con- 
fused or “embroiled” in a case, 
in all probability it is due to a 
lack of frankness or explicitness 
on the part of the client in the 
first place. 


3. If those who “hunger and 
thirst after justice . . .” are 
blessed, a real lawyer should not 
find too much difficulty in reach- 
ing heaven. 


4. A good lawyer is a good 
neighbor because he’s a gentle- 
man with a highly developed 
consciousness of the legal and 
moral rights of others. 


5. A conscientious lawyer de- 
mands and accepts compensation 
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only in just proportion to the ef. 
fort and skill employed and the 
results obtained. 


6. “Cunning” is a trait that is 
conspicuously* absent among 
those who forge to the head of 
the legal profession. 


7. The average lawyer is at 
least as honest, as tolerant, as 
charitable and as human as the 
average person. 


8. A lawyer has nothing to 
hire out—except two of God's 
greatest gifts to mortal man— 
his intellect and his eloquence. 


9. Even so-called epigrams or 
proverbs are sometimes actually 
silly drivel. 


10. (a) All laws are at least 
intended to cure some evil—cer- 
tainly not to create it. 


10. (b) No matter how nv 
merous they may be it is not the 
laws themselves which corrupt 
society—but society’s failure to 
obey them. 

11. He who goes to law fora 
sheep, and has a just cause, 
usually gets his sheep plus inter- 
est and court costs. 


12. Today at least, the law af- 
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fords an equal hearing and an 
equal opportunity for defense to 
the rich and poor alike. 


13. The achievement of jus- 
tice, like so many other worthy 
objectives, is worth every penny 
it costs either the public or the 
litigants. 


14. The Jury should be con- 
demned rather than the Judge 
when the guilty are acquitted. 


15. For sincerity of purpose 
and faithfulness to a given trust 
—the lawyer of today need yield 
to no one. 


16. The farther from court, 
the more subject to crime, plun- 
dering and chaos. 


17. Whatever claim Balzac 
may have to greatness it certain- 
ly is not due to his knowledge of 
or observance of the moral laws. 


18. Balzac’s own notorious 
and promiscuous lapses from the 
universally recognized moral 
code scarcely makes him an au- 
thority on the honesty or integ- 
rity of lawyers. 


19. The writing on a lawyer’s 
parchment has indicted many a 
malefactor and righted many a 
wrong. 


20. Balzac in his derogatory 
comments on a lawyer and his 
work does not speak from any 
extensive personal experience as 
a practicing attorney—his prin- 
cipal life work was as an author 
in the production of a substan- 
vt volume of salacious litera- 
ure. 
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21. Elimination of all lawyers 
would set back the cause of civil 
liberties more than a thousand 
years. 


22. In time of war when a na- 
tion’s very existence is threat- 
ened the emergency justifies the 
temporary suspension of many 
individual legal rights in defer- 
— to the general welfare of 
all. 


23. Balzac’s and Montes- 
quieu’s description of the loop 
holes in the law may have had 
some just application to condi- 
tions in France over a hundred 
years ago but they have little or 
no application today. 


24. Some misfits attempt to 
practice law and when they are 
unsuccessful they become or in- 
spire authors to condemn the 
profession instead of their own 
ineptness. 


25. All jibes notwithstanding 
the lawyer still remains society’s 
greatest bulwark against corrup- 
tion, oppression and tyranny. 


26. The law of self defense is 
sound morally as well as legally 
because a lawyer developed its 
basic theory of “retreat as far 
as you safely can and then only 
use the degree of force necessary 
to repel.” 


27. A real lawyer has more 
than a mere speaking acquaint- 
ance with justice—he walks and 
talks and communes and lives 
with justice constantly. 


28. There can be. no implied 
culpability in the observation 
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that, as in all other walks of life, 
the lawyer usually attracts 
clients with traits most closely 
resembling his own. 


29. A lawyer’s work may take 
but 20 minutes to perform—but 
it is well to remember that it 
took him 20 years or more to 
prepare himself to perform that 
work. 


80. The aid of a lawyer in the 
preparation of a will is the sur- 
est guarantee of an amicable and 
expeditious administration of 
one’s estate. 


81. While lawsuits have been 


SS 
“Why Lawyer Jones, I haren’t seen you since you lost 
that assault case for me!’’ 
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the butt of jokes for centuries 
throughout the same period they 
have continued to prove their 
practical worth to litigants with 
worthy causes. 


32. The function of a lawyer 
in defending a so-called “bad 
case” is not to prevent a just 
verdict—but to see that the ver. 
dict is arrived at justly—and 
that prosecution never becomes 
persecution. 


33. The jury system, with all 
of its alleged faults, still remains 
the most practical and demo- 
cratic process for administering 
justice yet devised by man. 


kille 
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Among the New Decisions 


Actions — splitting husband’s 
action for personal injuries and 
death of wife. Judge Hyde, of 
the Missouri Supreme Court, 
wrote a very interesting opinion 
in Chamberlain v. Mo.-Ark. 
Coach Lines, 161 ALR 204, 189 
$W2d 538, holding that the rule 
against splitting a cause of ac- 
tion does not preclude a husband 
who has recovered damages for 
the wrongful death of his wife 
from suing for personal injuries 
sustained by himself in the same 
accident, the cause of action for 
death being wholly statutory, 
arising at the time of the wife’s 
death rather than at the time of 
the accident, and not vesting in 
the husband until he has elected 
to appropriate it. 

The annotation in 161 ALR 
208 discusses “Right of one to 
recover for personal injury to 
himself and for death of another 
killed in the same accident as 
giving rise to a single cause of 
action or to separate causes of 
action,” 


Aeroplanes — power of legis- 
lature to create airport author- 
ity. The Illinois Supreme Court, 
opinion written by Judge Stone, 
held in People v. Wood, 391 Iil 
237, 161 ALR 718, 62 NE2d 809, 
that the legislature may create 
municipalities of various kinds, 


including airport authorities, 
and delegate to them the sover- 
eign power of the state to gov- 
ern and to tax, and may create 
any conceivable kind of corpo- 
ration it sees fit for the more ef- 
ficient administration of public 
affairs, and endow such corpo- 
ration and its officers with such 
powers and functions as it 
deems necessary and proper for 
the administration of such cor- 
porate powers and affairs. 

An extensive annotation on 
public airports appears in 161 
ALR 738. 


Attorneys — effect of removal 
from state. Ch. J. Beals, of the 
Washington State Supreme 
Court, in State v. Washington 
State Bar Asso., 160 ALR 1366, 
162 P2d 261, held that one duly 
admitted to the bar while a resi- 
dent of the state, but who be- 
came a nonresident prior to the 
effective date of a state bar act 
which provides that no person 
may practice law in the state 
unless and until he becomes a 
member of the state bar associa- 
tion and that the first members 
of the association shall be “all 
persons now entitled to practice 
Jaw in this state,” does rot in 
consequence suffer a final loss of 
his right to practice law in the 
state, and, upon his return 


29 











30 


thereto, is not required to seek 
readmission to the bar before 
becoming eligible to membership 
in the state bar association, sub- 
ject to the payment of sums 
properly required by way of 
dues and to enable the board of 
governors to make a proper in- 
vestigation of the applicant’s 
moral character and standing. 

The annotation in 160 ALR 
1372 discusses “Effect of re- 
moval of member of bar from 
state.” 


Bankruptcy — discharge of 
contributions due industrial ac- 
cident fund. Judge Kelly, of the 
Oregon Supreme Court, wrote 
the opinion in State Industrial 
Accident Com. v. Aebi, 161 ALR 
211, 162 P2d 513, holding that 
the contributions due from an 
employer subject to the state 
workmen’s compensation act to 
the state industrial accident 
fund are within the exception 
from the operation of a dis- 
charge in bankruptcy of taxes 
levied by a state; and this is 
true although a workmen’s com- 
pensation insurer’s claim for 
unpaid premiums would be dis- 
charged, and although the 
Workmen’s Compensation Act 
does not contain the provision of 
the Unemployment Compensa- 
tion Act giving contributions re- 
quired of the employer the same 
priority as taxes. 

The annotation in 161 ALR 
217 discusses “Discharge in 
bankruptcy as affecting employ- 
er’s liability for contributions 
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under Workmen’s Compensation 
Act.” 


Banks — effect of withdrawal 
of fund from joint bank account. 
The Oregon Supreme Court in 
State v. Gralewski, 161 ALR 66, 
159 P2d 211, opinion by Lusk, J,, 
held that the right of survivor. 
ship incident to a bank account 
payable to either of two persons 
or the survivor cannot be termi- 
nated by the act of one in with- 
drawing the deposit without the 
consent of the other. 

The annotation in 161 ALR 71 
discusses “Power of one party to 
joint bank account to terminate 
the interests of the other.” 


Bills and Notes — signer’s ig- 
norance of character of instru 
ment. The OT Carn Supreme 
Court, in C. I. T. Corp. v. Panag, 
25 Cal2d 547, 160 ALR 1285, 154 
P2d 710, opinion by Judge ‘Car- 
ter, held that a valid defense of 
fraud was presented when per- 
sons who, in contracting for re- 
pairs on some houses, signed 
negotiable notes in ignorance of 
the fact that they were doing 
so, may permissibly be found not 
to have been negligent in sign- 
ing three attached instruments, 
one of which was a contract for 
repairs, the other a negotiable 
note for the agreed price, and 
the third a certificate that the 
repairs had been completed, 
where only the contract for re- 
pairs was read aloud, one who 
posed as a friend was present, a 
signer expressing the desire to 
seek legal advice before signing 
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was countered by the statement 
that until she signed, the work 
would not be commenced, and it 
is reasonably to be inferred from 
the evidence that they would not 
have signed if they had known 
that they were signing notes 
and certificates that the work 
contracted for had been com- 
pleted. 


The annotation in 160 ALR 
1295 discusses “Deception as to 
character of paper signed as de- 
fense as against bona fide hold- 
er of negotiable paper.” 


Brokers — commission on sale 
made by principal. In Lewis v. 
Dahl, 160 ALR 1040, 161 P2d 
362, the Utah Supreme Court 
handed down four opinions in 
holding that a real-estate broker 
who by the terms of his em- 
ployment is entitled to a com- 
mission if, during the listing pe- 
riod a sale shall be made by the 
owner to a purchaser not pro- 
duced by the broker, cannot 
claim such commission in re- 
spect of a sale and conveyance 
made by the owner shortly after 
expiration of the listing period, 
without proving that a legally 
binding contract had been en- 
tered into by the owner within 
such period ; and the existence of 
such contract is not established 
by showing that the purchasers 
were, during the listing period, 
seen on the ranch in question 
putting up hay, and that the 
owner refused an offer of less 
than the listed price made by a 
prospective buyer produced by 
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the broker of a larger amount 
than that for which he sold the 
property. 

The annotation in 160 ALR 
1048 discusses this very practi- 
cal question “Right of real-estate 
broker under listing contract 
providing for compensation if 
sale is made during listing pe- 
riod, where contract or incipient 
negotiations for sale with cus- 
tomer not produced by broker 
are not consummated within 
that period.” 


Checks — effect of failure to 
present. Justice Peterson, of 
the Minnesota Supreme Court, 
wrote the opinion in Re Hore’s 
Estate, 160 ALR 1064, 19 NW2d 
778, holding that the drawer of 
a check is not discharged by the 
payee’s failure to present it for 
payment where he did not have 
sufficient funds in the bank to 
meet it and failed to perform his 
promise to deposit funds for the 
purpose, as in such case he is not 
damaged by the failure to pre- 
sent it. 

The subject of the annotation 
in 160 ALR 1069 is “Discharge 
of drawer by delay in presenting 
check as affected by. insufficiency 
of funds during time within 
which check should have been 
presented, or subsequent insuf- 
ficiency occasioned by their 
withdrawal.” 


Constitutional Law — con- 
tinuance of moratorium after 
improvement in business. Mr. 
Justice Frankfurter, in East 
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New York Savings Bank v. 
Hahn, 90 L ed (Adv 9), 160 ALR 
1279, 66 S Ct 69, upheld the 
validity of the New York law 
extending the moratorium for 
mortgage foreclosure. In his 


opinion the Justice reasoned that 
an extension of the period of op- 
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eration of legislation originally 
enacted because of a severe 
economic depression, suspend- 
ing the right to foreclose pre- 
viously executed real-estate 
mortgages for default in the 
payment of principal so long as 
taxes, insurance, and interest 
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are kept up, and a stated per- 
centage of the principal is paid 
annually, does not unconstitu- 
tionally impair contract obliga- 
tions, where, although business 
conditions have improved, there 
is reason to believe that a sud- 
den termination of legislation 
damming up normal liquidation 
may prove disastrous, and in 
making the extension the legis- 
lature has taken improved con- 
ditions into account by increas- 
ing the rate of amortization. 

This interesting case is the 
basis for an annotation in 160 
ALR 1282 on the question “Con- 
stitutionality of statute extend- 
ing or re-enacting mortgage 
moratorium act as affected by 
termination or alleged termina- 
tion of emergency.” 
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Constitutional Law — valid- 
ity of statute providing for en- 
forcement of tax lien. In Spit- 
caufsky v. Hatten, 353 Mo 94, 
160 ALR 990, 18 SW2d 86, Jus- 
tice Ellison wrote the opinion of 
the Court upholding against va- 
rious contentions the validity of 
a statute providing for the in 
rem enforcement of tax liens. 

This very interesting question 
“Constitutional validity of stat- 
ute providing for in rem or sum- 
mary foreclosure of delinquent 
tax liens on real property” 
brings a discussion of many 
cases in 160 ALR 1026. 


Damages — measure for neg- 
ligence of public accountant. In 
the interesting Missouri case 
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of Rassieur v. Charles, 161 ALR 
311, 188 SW2d 817, Presiding 
Justice Hyde prepared the opin- 
ion holding that the measure of 
damages recoverable for the 
negligence of public accountants 
who advised a sale of stock ata 
loss, in order to offset, for in. 
come tax purposes, a supposed, 
capital gain which did not in 
fact exist, is the difference be- 
tween the amount received on 
the sale and the market value of 
the stock within a reasonable 
time after the expiration of the 
thirty days after which it might 
have been repurchased without 
affecting the right to claim the 
loss, and not by the cost of re- 
placing the stock within a rea- 
sonable time after the discovery 
of the accountants’ negligence. 
A comment note on the ques 
tion of “Time as of which value 
of stock or bonds is to be taken 
for purpose of ascertaining dam- 
ages” appears in 161 ALR 316. 


Deeds — conveyance to grant- 
or’s daughter “and children of 
her body.” The Mississippi Su- 
preme Court in Ewing v. Ewing, 
161 ALR 606, 22 So2d 225, in 
an opinion by Judge Roberds, 
held that under a conveyance to 
the grantor’s daughter “and the 
children of her body,” reserving 
a life estate to one of the grant- 
ors, the daughter, having no 
children at the time of the con- 
veyance, takes a fee tail, which 
by statute is converted into a fee 
simple. 

An extensive annotation ap 
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pears in 161 ALR 612 on the 
subject “Nature of estate creat- 
ed by grant or gift to one and 
his children.” 


Deeds — conveyance to hus- 
band and wife. Commissioner 
Van Osdol wrote the opinion in 
Davidson v. Eubanks, 161 ALR 
450, 189 SW2d 295, holding that 
the husband and wife who are 
the grantees in a deed are de- 
scribed in the premises thereof 
as tenants in common is suffi- 
cient to indicate that they were 
not intended to take as tenants 
by the entireties, although such 
words were not used in the 
granting clause or the haben- 
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dum, in which the grantees were 
designated merely as “party” of 
the second part. 

The very practical question 
“Estate created by conveyance 
to husband and wife as affected 
by language used in deed” is 
covered in the annotation in 161 
ALR 457. 


Gifts — United States postal 
savings certificates. A _ very 
practical question was decided 
by the Florida Supreme Court in 
Marshall v. Felker, 161 ALR 167, 
23 So2d 555. Justice Sebring 
wrote the opinion in which it was 
held that United States postal 
savings certificates and war sav- 
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Community Spirit 


We are not impressed with appellants’ claim of prejudice 
based upon the charge that one of the property owners gave 
one of the commissioners a dahlia bulb while these proceed- 
ings were pending, or that during recess time at one of the 
hearings cookies which came from the home of one of the 
property owners were handed to one of the commissioners 
and subsequently served to those in attendance by one of the 
attorneys for appellants. This was simply one of the trivial 
circumstances which arose from the fact that during this 
long-drawn-out hearing it became the custom for various 
parties, including attorneys for appellants, to provide vari- 
ous items of refreshment. Upon the confirmation hearing, 
and ate this phase of appellants’ complaint, it was tes- 
tified : 

“Why, there was so much apples and cookies and every- 
thing, that I think everybody did their part. I don’t think 
there was anybody there hardly that did not bring in apples, 
or cookies or candy or cigarettes.” 

Justice North in re Petition of Dillman (1933) 263 Mich 542 
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ings bonds may, notwithstand- 
ing statements therein that they 
are not negotiable and not trans- 
ferable, be the subject of a gift 
by delivery which is valid as be- 
tween the parties in the absence 
of express prohibition by the 
Federal statutes, rules, and reg- 
ulations under which they are 
issued. 

The subject of the annotation 
in 161 ALR 170 is “Nontrans- 
ferable obligation as subject of 
gift by delivery.” 


Highways — abutting owner’s 
liability as affected by lease. 
Chief Justice Larson, of the 
Utah Court, wrote the opinion in 
Salt Lake City v. Schubach, 160 
ALR 809, 159 P2d 149, holding 
that one who, with the permis- 
sion of the city, has installed a 
trap door in a public sidewalk 
as a means of access to a base- 
ment is not relieved from lia- 
bility to the city for damages 
recovered by a pedestrian in 
consequence of its disrepair, by 
reason of the fact that the prem- 
ises are leased to tenants who 
have common rights in the trap 
door. 

The annotation in 160 ALR 
825 discusses “Lease of premises 
as affecting owner’s liability for 
injury arising out of condition 
in highway connected with use 
of property.” 


Homicide — what is culpa- 
ble negligence. The Mississippi 
Court in Smith v. Mississippi, 
161 ALR 1, 20 So2d 701, opinion 
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by Judge McGehee defines cul 
pable negligence, within the 
meaning of a statute providing 
that the killing of a human be 
ing through culpable negligence 
shall be manslaughter, as the 
conscious and wanton disregard 
of the probabilities of fatal con. § 
sequences to others as the re 
sult of the wilful creation of an 
unreasonable risk thereof. 


An extensive annotation in 
161 ALR 10 treats the question, 
“Test or criterion of term ‘culpa- 
ble negligence,’ ‘criminal negli- 
gence,’ or ‘gross negligence; 
appearing in statute defining or 
governing manslaughter.” 


Income Taxes — gains from 
insurance. Judge Frank, of the 
Court of Appeals, Second Cir. 
cuit, wrote the opinion in Blum 
v. Higgins, 160 ALR 1093, 15) 
F2d 471, holding that a taxpay- 
er on a cash basis who upon the 
maturing of an endowment pol 
icy has exercised an _ option 
thereunder to leave the proceeds 
with the insurer at interest pay- 
able monthly during his lifetime 
with a right to withdraw the 
principal at any interest date, is 
to be deemed for income tax 
purposes to be in constructive 
receipt of the difference between 
the amount of the policy and 
the premiums paid where, 
though the insurer maintained a 
practice of permitting an in 
sured who had elected one option 
to change to another, and such 
other options conferred valuable 
rights, the insured had no con 
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tractual right to make a change, 
so that an election to have the 
amount of the policy paid to him 
would not involve a surrender of 
any valuable right. 

This important tax question, 
supplementing an earlier anno- 
tation in the series, is discussed 
in 160 ALR 1096 under the title 
“Income tax in respect of bene- 
fits, other than those dependent 
on death, from life insurance or 
endowment policy.” 


Income Taxes — trust created 
by employer for benefit of em- 
ployees. Circuit Judge Martin, 
of the Sixth Circuit, wrote the 
opinion in Hubbell v. Com. of 
Int. Rev., 161 ALR 764, 150 F2d 
516, holding that no such trust 
for the benefit of employees is 
created as will, under the provi- 
sions of § 165 of the Internal 
Revenue Code of 1939, preclude 
the employer’s contributions 
thereto from being taken as a 
part of the taxable income of 
the beneficiaries, where a cor- 
poration having approximately 
350 employees for whom no 
provision was made purchased 
annuities for the benefit of two 
Officer-stockholders, to become 
payable at the age of seventy, 
and established a trust for the 
collection and distribution of 
the annuities, where the trustee 
assumed no other obligation 
in respect thereof, the payment 
of premiums by the employer 
was suspended in years in which 
bonuses were paid, and there 
was no prohibition in the trust 


COMMENT 37 


agreement against assignment 
of the annuity contracts or 
benefits thereunder, or any pro- 
vision against the beneficiaries’ 
obtaining the cash surrender 
value of the annuity contracts 
upon leaving their employment 
at any time. 

An important annotation on 
“What amounts to trust for 
benefit of employees, within ex- 
emption from income tax” ap- 
pears in 161 ALR 774. 


Insurance — injury while 


loading or unloading in automo- 
bile policy. The Utah Supreme 
Court, in Pacific Automobile In- 
surance Co. v. Commercial Casu- 
alty Insurance Co. 160 ALR 
1251, 161 P2d 423, opinion by 
Ch. J. Larson, held that injuries 


to a pedestrian who fell through 
an open trap door in a sidewalk 
affording access to a basement 
into which kegs of beer, unload- 
ed from a brewing company’s 
truck to the sidewalk, were be- 
ing lowered by the brewing com- 
pany’s employees, are within the 
coverage of an insurance policy 
protecting the brewery company 
from liability for damages sus- 
tained on account of the acts of 
its employees arising out of the 
ownership or use of its trucks, 
including loading and unloading, 
construed in the light of another 
policy protecting the insured 
against liability imposed by law, 
except liabilities arising out of 
the ownership or use for the 
loading or unloading of its 
trucks. 
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“Is it not true, that on the night in 
question, you VERBALLY abused your 
wife until she was FORCED to DE- 
FEND HERSELF with an axe?” 


The annotation in 160 ALR 
1259 discusses “Risks within 
‘loading and unloading’ clause of 
automobile liability insurance 
policy.” 


Insurance — loan of car by 
other than owner. A standard 
clause in automobile insurance 
policies was up for construction 
in Samuels v. American Auto- 
mobile Insurance Co., 160 ALR 
1191, 150 F2d 221. Judge Phil- 
lips, of the Tenth Circuit, wrote 
the opinion which held that one 
to whom an automobile has been 
entrusted by its owner, the 
named insured in a liability pol- 
icy, without any express limita- 
tions or restrictions as to its use, 


and who loaned it-to another for 
the latter’s personal use, is not, 
where the automobile is being 
driven by such person “using the 
automobile . . with the per. 
mission of the named insured” 
within a provision of the liabil- 
ity policy extending its coverage 
to “any person while using the 
automobile provided the 
actual use of the automobile is 
with the permission of the 
named insured.” 

An extensive annotation in 
160 ALR 1195 discusses “Omni- 
bus clause of automobile liability 
policy as covering accidents 
caused by a third person who is 
using car with consent of per- 
mittee of named insured.” 


Insurance — validity of agree- 
ment for compound interest on 
policy loan. In State Ex Rel. 
Northwestern Mut. L. Ins. Co.¥. 
Bland, 161 ALR 423, 189 SW2d 
542, the Court in an opinion pre 
pared by Judge Douglas held 
that a provision of an agreement 
assigning to the insurer a life 
insurance policy as security for 
a policy loan that if interest, due 
annually, is not paid when due, 
the amount may be added to the 
principal and thereafter draw 
interest, is not unconscionable or 
oppressive. 


The other views on this ques- 


tion are shown in the annotation 
in 161 ALR 433. 


Jury — disqualification of ju 
ror for participation in similar 
criminal prosecution. The Ten- 
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nessee Court in Durham v. State, 
160 ALR 746, 188 SW2d 555, in 
an opinion written by Judge 
Chambliss reached a rather un- 
usual result. The Court appar- 
ently held that the competency 
of a juror in a prosecution for 
rape may be challenged on the 
ground of bias where it appears 
that he was the prosecutor in a 
prosecution for assault with in- 
tent to rape, instituted some 
years before, which had been 
continued from time to time and 
had, about three years previous- 
ly, been placed on the retired 
docket. 


The annotation in 160 ALR 
753 discusses “Competency of 
juror as affected by his partici- 
pation in a case of similar char- 
acter, but not involving the par- 
ty making the objection.” 


Motor Haulage Company — 
as common carrier. In Motor 
Haulage Co. v. Maltbie, 293 NY 
338, 161 ALR 401, 57 NE2d 41, 
the New York Court of Appeals 
had difficulty holding that.a mo- 
tor haulage company, in view of 
the evidence regarding its rela- 
tion to and transactions with pa- 
trons, including uncontradicted 
evidence that it has never held 
itself out to carry for anybody 
that might call upon it to trans- 
port goods, held not to be within 
the definition in the Public Serv- 
ice Law of “common carrier by 
motor vehicle,” which is similar 
to the common-law definition of 
common carriers, it appearing 
that 95 per cent of the business 
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is performed under special con- 
tracts classified as “contracts of 
rental without responsibility,” 
“rental contracts with respon- 
sibility,” and “tonnage con- 
tracts,” the remaining 5 per 
cent, described as “miscellaneous 
operations,” involving transpor- 
tation of individual shipments 
which the company is requested 
to perform and the arrangement 
for which is negotiated by let- 
ter or telephone conversation 
subsequently confirmed by let- 
ter. Judge Conway wrote the 
majority opinion from which 
three Justices dissented. 

In 161 ALR 417 the annota- 
tion discusses “What carriers 
are within statutory definition 
of common carriers by motor ve- 
hicle.” 


Municipal Corporations — sale 
of property on instalments. The 
New Mexico Supreme Court in 
Clovis v. Southwestern Public 
Service Co., 161 ALR 504, 161 
P2d 878, in an opinion by Judge 
Lujan held that a part of the 
purchase price of utilities sold 
by a municipality to a privately 
owned company, which also as- 
sumed payment of the principal 
and interest of outstanding 
bonds issued for the construc- 
tion of such utilities, is payable 
in specified annual instalments 
does not constitute such a lend- 
ing of the public credit as is con- 
templated by a constitutional 
prohibition thereof, since the 
effect is not to place any burden 
or charge on the revenues of the 
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city or to bring about any liabil- 

ity of its citizens to be taxed. 
The annotation in 161 ALR 

518 discusses “Constitutional 


prohibition of municipal corpo- 
ration lending its credit or mak- 
ing donation as applicable to sale 
or leasing of its property.” 


Municipal Corporations 
waiver by state of immunity 
from suit. The New York Court 
of Appeals in an opinion written 
by Judge Loughran in Bernar- 
dine v. New York, 161 ALR 364, 
62 NE2d 604, held that a statute 
generally waiving the state’s im- 
munity from suit operates as a 
waiver of the governmental im- 
munity of its counties, towns, 
cities, and villages from suit. 

The annotation in 161 ALR 
367 discusses the very practical 
question of “Abrogation of 
state’s immunity from liability 
or suit as affecting immunity of 
municipality or other govern- 
mental unit.” 


Railroads negligence in 
obstructing crossing. Judge 
Grady, of the Washington Su- 
preme Court, wrote the opinion 
in Hendrickson v. Union Pacific 
R. Co., 161 ALR 96, 136 P2d 438, 
holding that the question of a 
railroad’s negligence in stopping 
a train on a dark and foggy 
night at a point where a gondola 
car therein stood across the 
highway, with which a motorist 
came into collision a minute lat- 
er, is for the jury, where it 
appears that the car was un- 
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lighted, that the train had ap- 
proached the crossing without 
complying with the statute re- 
quiring a bell to be rung or whis- 
tle sounded, and it was possible 
to conclude that it was unneces- 
sary to the purpose for which 
the train stopped that the train 
should occupy the crossing, and 
that, in view of the fog and 
darkness, measures should have 
been taken to warn users of the 
highway of the presence of the 
train. 

An extensive annotation on 
“Liability of railroad for injury 
due to road vehicle running into 
train or car standing on highway 


crossing” appears in 161 ALR 
111. 


Restraints of Trade — dam- 
ages recovered for discrimina- 
tion in violation of Robinson- 
Patman Act. Circuit Judge 
Johnsen, of the Eighth Circuit, 
wrote an opinion from which 
Judge Riddick dissented in Eliz- 
abeth Arden Sales Corp. v. Gus 
Blass Co., 161 ALR 370, 150 F2d 
988, holding that damages re- 
coverable under § 2(d) and (e) 
of the Clayton Act, as amended 
by the Robinson-Patman Act, 
for discrimination in the fur- 
nishing of services or facilities 
between competing distributors 
of goods by paying $10 a week 
toward a demonstrator’s salary 
in one instance and double the 
amount in the other, are proper- 
ly based upon the difference be- 
tween the amounts so allowed 
during the period for which 
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plaintiff was a distributor, and 
are not limited to special injury 
to plaintiff’s business. 

A well thought out annotation 


on this novel question appears 
in 161 ALR 382. 


Statute of Frauds — employ- 
ment terminable at end of any 
year. Judge Stephens, of the 
U. S. Court of Appeals, Ninth 
Circuit, wrote an important de- 
cision applying California law 
in Hopper v. Lennen & Mitchell, 
146 F2d 364, 161 ALR 282, hold- 
ing that a contract for the ren- 
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dition of services for a term not 
exceeding five years, terminable 
by the employer upon specified 
notice at the end of any year, 
is not within the California 
statute of frauds, since at no 
time is the employer bound for a 
period greater than the pre- 
scribed limitation for oral con- 
tracts. 

This controversial question is 
the basis for an annotation in 
161 ALR 290 under the title 
“Oral contract of employment 
terminable by one, but not both, 


“To be quite frank, I suspect you of ulterior motives, 
when YOU offer to be MY lawyer!’ 
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of the parties within one year as 
within provision of statute of 
frauds relating to contracts not 
to be performed within one 
year.” 


Taxes — slot machines illegal- 
ly used. In Capitol Novelty Co. 
v. Evatt, 145 Ohio St 205, 160 
ALR 1223, 61 NE2d 211, in an 
opinion by the Court it was held 
that the taxation of slot ma- 
chines used for unlawful gam- 
ing, and therefore not entitled to 
the protection of the law, does 
not contravene constitutional 
provisions that government is 
instituted for the equal protec- 
tion and benefit of all and that 
no property taxed according to 
value shall be taxed in excess of 
one per cent of its true value in 
money, or the provisions of the 
Fourteenth Amendment for 
equality of rights. 

The annotation in 160 ALR 
1225 treats the question “Gam- 
bling devices, contraband, or 
other illegally held personal 
property, as subject to taxa- 
tion.” 


Trial — time for ruling on 


special appearance. The South 
Dakota Supreme Court in Hal- 
verson v. Sonotone Corp., 161 
ALR 292, 19 NW2d 14, opinion 
by Justice Rudolph, held that 
where one specially appearing to 
object to the jurisdiction of the 
court over his person is deemed 
to have waived the jurisdictional 
objection by pleading over or 
going to trial, the court should 
rule on his objection before pro- 


COMMENT 


ceeding with the trial of the 
case, even though a statute re. 
lating to the modes of raising 
the defense assumes to permit 
the court to defer the hearing 
and determination thereof “un- 
til the trial.” 

The annotation in 161 ALR 
295 discusses “Right to ruling 
on objection to jurisdiction over 


person before hearing or trial on 
merits.” 


Venue — coram nobis pro 
ceeding before judge who tri 
cause. The Indiana Supremé 
Court in State v. Gentry, 169 
ALR 532, 62 NE2d 860, opinio 
by Judge O’Malley, held that 
where the judge who tried the’ 
original action is available, no 
change of venue to another 
judge is permissible in proceed- 
ings for a writ of error coram 
nobis. 

The annotation in 161 ALR 
540 discusses “Right to change 
of judges, on issues raised by 
petition for writ of error coram 
nobis.” 


Warehousemen — notice lim- 
iting liability. The Louisiana 
Supreme Court, opinion by 
Judge Ponder, came to a very 
just decision in the case of Col- 
gin v. Security Storage & Van 
Co., 160 ALR 1107, 23 So2d 36. 
The Court held that one deposit- 
ing goods in a warehouse for 
storage is charged with knowl- 
edge of provisions required by 
the Warehouse Receipts Act, but 
is not bound to take notice of 
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other terms and _ conditions 
which limit the liability of the 
warehouseman, the insertion of 
which is merely permitted by 
the Warehouse Receipts Act, un- 
less they are brought to his at- 
tention, so that he may be 
deemed to have assented to 
them as a part of the contract 
between himself and the ware- 
houseman. 


The annotation in 160 ALR 
1112 discusses “Necessity of 
bringing to bailor’s attention 
provision in warehouse receipt 
limiting liability of warehouse- 
man.” 


War Savings Bonds — Fed- 
eral law as determining rights 
under. The Maine Supreme 
Court in Harvey v. Rackliffe, 
161 ALR 296, 41 A2d 455, in an 
opinion written by Judge Thax- 
ter held that a treasury regula- 
tion to the effect that after the 
death of the registered owner 
of war savings bonds, the bene- 
ficiary, if surviving, will be rec- 
ognized as the sole and absolute 
owner, and that after the death 
of the surviving beneficiary, the 
bond may be paid or reissued as 
though it were registered in the 
name of the surviving benefici- 
ary alone, overrides any rule of 
state law whereby the proceeds 
of such bonds would belong to 
the estate of the one who fur- 
nished the money for their pur- 
chase. 


The annotation in 161 ALR 
304 discusses “Rights of benefi- 
ciary under obligation payable to 
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him at death of holder or de. 
positor if not previously paid to 
latter.” 


White Slave Act — conflict 
between state and Federal law. 
Judge Buttles, of the Vermont 
Supreme Court, in Re Squires, 
161 ALR 349, 44 A2d 133, wrote 
an opinion holding that since a 
state statute making it an of- 
fense to induce, entice, or pro- 
cure a female person to come in- 
to the state, or to go from the 
state, for any immoral purpose, 
refers to acts done wholly with- 
in the state, it does not conflict 
with the Federal White Slave 
Traffic Act, which makes illegal 
interstate transportation for 
immoral purposes. 

The annotation in 161 ALR 
356 discusses “White Slave 
Traffic Act- (Mann Act) as af- 
fecting constitutionality or ap- 
plication of state statutes deal- 
ing with prostitution.” 


Wills — gift over on contin- 
gencies. Judge Allen M. Stearne 
in Riegel v. Oliver, 352 Pa 244, 
161 ALR 177, 42 A2d 602, wrote 
the opinion of the Court holding 
that an intent on the part of 
testator that an alternative gift 
over in remainder shail take ef- 
fect if the life tenant should die 
without children, as well as 
where her children die during 
minority without issue, is mani- 
fested by a will by which testa- 
tor gave property to a daughter 
for life with remainder to her 
children, “if any,” and to the 
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survivor of them, and further 
provided that “if all of said chil- 
dren, if any, shall die without 
lawful issue before attaining the 
age of twenty-one,” the proper- 
ty should go to testator’s son 
George—particularly where, in 
giving the residuary estate to 
his children and the son of a de- 
ceased child, he provided that 
children, if any, should take 
their parent’s share. 


The annotation in 161 ALR 
181 is on the subject “Death of 
life beneficiary without ever 
having had a child as equivalent 
of death of all his children, 
which by terms of will was con- 
dition on remainder interest.” 
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Witnesses — former convic- 
tion of accused. The Wyoming 
Supreme Court had before it in 
State v. Velsir, 161 ALR 220, 
159 P2d 371, the right to cross- 
examine the accused as to a for- 
mer conviction. Its holding in 
an opinion by District Judge 
Christmas is to the effect that 
such cross-examination is per- 
missible. 

Supplementing earlier treat- 
ments in ALR the annotation in 
161 ALR 233 discusses the later 
cases on the question “Right to 
cross-examine accused as to pre- 
vious prosecution for, or con- 
viction of, crime, for purpose of 
affecting his credibility.” 


A Contented Lawyer 
By A. G. FARLEY 


There was an able lawyer once 
Who tried his cases well; 

He kept a little office room, 
With legal lore to sell. 


He was loquacious and verbose 

With logic rather rare 

But never could with courts and 
scribes 

Their fads and foibles share. 


His lot was with the under dog, 
To fight his troubles through 

For which he often was condemned 
And lost his salary too. 


For he had learned through patient 
years 

What every lawyer can 

That pelf and greed will change the 
aim 

Of the average, honest man. 


And now he’s old and gray, but 
wise, 
As he turns in his swivel chair 


He’s proud of things he’s tried to 
do 


With his logic rich and rare. 


His friends deserted by the score 
Without excuse or reason, 

He let them go without a word 
That might the least appease them. 
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Portia 
in Court’ 


By WALTER P. ARMSTRONG 
of the Memphis Bar 


Te was when women were 
considered out of place in the 
court room. The opinion is still 
held in some quarters, however, 
that women more appropriately 
and effectively practice in the of- 
fice rather than in the court 
room. If that be the general 
view, this is a dissenting opinion. 
I may add that in my lifetime I 
have seen some dissenters vin- 
dicated even in the Supreme 
Court of the United States. 

If the belief is presently held 
that women are out of place in 
the court room, this is the result 
of a misconception of the modern 
technique of a trial, an idea that 
a court room is a place where 
witnesses are bullied, judges and 
juries shouted at and opposing 
counsel insulted and sometimes 
attacked. At one time there may 
have been some truth in this, but 
such tactics have no place in the 
repertoire of a successful mod- 
ern trial lawyer. 

All trials have a sense of the 
dramatic. Each person speaks 
his part. The judgment or ver- 


* An address delivered at a Region- 
al Conference of the National Asso- 
ciation of Women Lawyers, Memphis, 
Tennessee, March 3rd, 1945. 
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dict is the climax. So obvious is 
this that playwrights have fre. 
quently used trials for the de 
nouement and sometimes as the 
entire scene of their play. 

Without debating the question 
of whether men or women are 
greater on the stage, it must be 
conceded that because of their 
allurement and charm women 
are more persuasive, and in a 
trial the essential is persuasion. 
It was a woman, that brilliant 
and charming actress, Maude 
Adams, who in Peter Pan came 
down to the footlights, and ap- 
pealingly asked, “Do you believe 
in fairies?” There was an in- 
variable shout of “Yes’’ from the 
audience, which often rose to its 
feet. I might add that some- 
times you will have cases so dif- 
ficult to win that it will almost 
be necessary to make the judge 
and jury believe in fairies if you 
are to succeed. 

Just as in a play, so in a law- 
suit, the tempo must be main- 
tained—maintained in _ testi- 
mony, in objections and in argu- 
ment. If it is not, interest will 
lag and both judge and jury will 
become bored and sometimes ir- 
ritated, 
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The first act is the opening 
statement. Be brief, clear and 
direct. The purpose of the open- 
ing statement is to acquaint the 
judge and jury with your theory 
—to enable them to know what 
you are driving at in the testi- 
mony—and put them in a bet- 
ter position to follow the evi- 
dence given by the witnesses. 

A case should be orderly de- 
veloped, and, if possible, brought 
to a climax. Break the monot- 
ony. Follow a witness who will 
testify at length by one whose 
testimony will be brief. Follow 
a poor witness with a good one, 
if necessary breaking your pre- 
pared order to do so. Before 
each adjournment and at the end 
of the case close on an interest- 
ing note and with an important 
witness. 

The ideal method of examining 
a witness is to have the examina- 
tion consist of an easy and in- 
formal conversation between the 
lawyer and the witness. Above 
all, don’t interrupt your witness 
before he finishes his answer. 

You will, of course, talk over 
the case with your witnesses be- 
fore the trial. I have never un- 
derstood how the English bar- 
risters, who never confer with 
the witnesses, attain the excel- 
lent results they do as trial coun- 
sel. The witness, of course, 
should be encouraged to use his 
own language. The tempo 
should be maintained. Don’t 
hesitate with questions or fum- 
ble with papers. Use simple 
language adapted to the intelli- 
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gence of the witness, as well ag 
to that of the jury. Make the 
witness, not yourself, the focal 
point. Let your questions be 
short, if possible. Some wit- 
nesses who are intelligent and 
can tell a straightforward order- 
ly story can be permitted to tell 
their story in their own way. 
Some can not. You must judge 
in advance as to which type of 
witness you are dealing with. 
If you know that part of the tes- 
timony of a witness will be un- 
favorable to you and are sure it 
will be brought out, bring it out 
yourself. Don’t gloss it over too 
much. If you do, your adversary 
will be sure to emphasize it. 
Cover the entire testimony of a 
witness in direct examination. 
Save the redirect examination 
for necessary explanations of 
testimony brought out on cross 
examination. Too much seesaw- 
ing makes an exceedingly bad 
impression. 

Prepare your witness for 
cross-examination. Tell him to 
answer your adversary as frank- 
ly as he answers you, to be cour- 
teous, not to argue, and not to 
lose his temper. Caution him 
that, if possible, he must answer 
certain questions “Yes” or “No,” 
but he always has the right to 
explain his answers. Many wit 
nesses are reluctant to admit 
they have talked with a lawyer. 
You should tell them in advance 
there fs nothing improper about 
this and if they are asked wheth- 
er they have talked with you, 
or other lawyers, they should 
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frankly admit it. Caution all 
your witnesses, including female 
witnesses, not to talk too much 
and not to take a partisan at- 
titude. 

Cross-examination is a dan- 
gerous tool. More often there is 
too much rather than too little 
cross-examination. The day 
when it was helpful to hector or 
bully a witness is past. Be 
courteous unless the witness by 
his own conduct has already lost 
the sympathy of the court and 
jury, only then be severe. 

Don’t make unimportant ob- 
jections even when they will be 
sustained. They merely break 
the tempo of the trial and are 
sometimes resented. Don’t make 
objections even on material mat- 
ters unless your objections are 
sound and will be sustained or 
unless they will lay ground for 
reversal. Be succinct in your 
objections. 

Don’t make a motion for a di- 
rected verdict when you are 
clearly not entitled to it. The re- 
sult will be merely to forfeit the 
confidence of the court. When 
a question is debatable, it is all 
right to make objection, but 
don’t labor your argument in re- 
gard to it unless you have a real 
chance of success. 

In your delivery remember 
that fashions change in writing 
and speaking as well as in 
clothes. This is true of forensic 
oratory as well as other kinds of 
public speaking. As you are 
ladies, it is unnecessary for me 
to caution you not to shout at the 


COMMENT 51 
jury. The best test of the ex- 
cellence of a speech is its appro- 
priateness. Oratory is not dead, 
but changed. What once was 
eloquence is now fustian and 
bombast. 

The first essential is clarity. 
Let your sentences be short. Use 
simple but precise words. Un- 
less the case is one that must be 
kept serious, original wit and 
humor are desirable, if not cruel 
or too frequently indulged in. 
Short fresh unhackneyed stories 
which really illustrate are rel- 
ished. Pat quotations are ap- 
preciated if not too familiar. 
Allusions are liked if not too 
commonplace and yet under- 
standable and if used in a fresh 
way. Pathos and emotion are 
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only appropriate when the na- 
ture of the case not only permits 
but demands them, and then only 
when confined to small quantities 
and used with restraint. Don’t 
tear a passion to tatters. Don’t 
try to emphasize argument by 
emotion unless you yourself feel 
it and can naturally transmit it 
to others. 

Don’t repeat too much, al- 
though in jury cases some rep- 
etition for emphasis is not out of 
place. Don’t talk too long. If 
possible, leave part of your time 
unused. Don’t misstate the law, 
or the effect of your argument 
will be dissipated by the charge 
of the Court. 

Consider carefully the special 
instructions you will request. 
Remember that your first pur- 
pose is to win a jury verdict and 
the next purpose is to lay ground 
for reversal, in the event you 
lose. Don’t ask special instruc- 
tions on general unimportant 
subjects. The judge is not re- 
quired to deliver a lecture on the 
law of the subject. Your pur- 
pose should be that your special 
instructions present your theory 
in the most favorable light. One 
special instruction doing this in 
regard to a controlling issue of 
the case is more helpful than a 
dozen stating general principles, 
but if it is given along with many 
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others which are merely phrased 
in general terms, it will often be 
lost sight of. The more certain 
you are of a verdict, the more 
conservative you should be in the 
instructions asked. Under these 
circumstances the less chante 
will your opponent have of ob- 
taining a reversal. 

It is perhaps ungallant to 
mention a motion for new trial, 
but sometimes unanticipated and 
undeserved reverses come to all 
of us. Don’t assign harmless er- 
rors. If you have no hope of sue- 
cess either before the trial judge 
or on appeal, don’t make the mo- 
tion. When judges learn you 
only make them when you are 
convinced they are meritorious 
they will lend you a favorable 
ear. In dealing with cases, state 
the facts of the case only and 
read brief and pat quotations. 
Don’t insult or antagonize the 
judge. Explain how he could 
hardly help erring. Put the 
blame on your adversary if pos- 
sible. Select a few controlling 
points and limit your motion and 
your argument to these. Ifa 
question of law has been decided 
in the course of the trial and you 
wish to challenge it on appeal, 
assign error on the ruling but 
don’t argue this at length before 
the trial judge unless you have 
some new argument to present. 





Jon eb on Evidence 


FOURTH EDITION 


THE LAW OF 
EVIDENCE IN 
CIVIL CASES 


by 
BURR W. JONES 


A convenient text book stating 
tersely the rules which govern 
the trial of civil cases. 


Heretofore published in one 
volume, Burr W. Jones, classic 
work considerably enlarged is 
now presented in three handy 

books with Table of Cases Cited and Index. Printed on a high quality of thin opaque paper. 
Bound in rich box-grain semi-flexible red fabrikoid, titles stamped in gold. Price $25 de- 
livered. Order your copy today. 


BANCROFT-WHITNEY CoO. 


200 McALLISTER STREET * SAN FRANCISCO 1, CALIFORNIA 





The Lawyer and the Community fey . 


By REFEREE CARL D. FRIEBOLIN* 


Cleveland, Ohio 


Condensed from Journal of the 
National Association of Referees 


in Bankruptcy, January, 


I BECAME curious to learn just 
how many times this topic 
has been discussed at Bar Asso- 
ciation Meetings. I suspected 
there were very many. So I ex- 
amined the records for 12 years 
back. It was quite a task. But 
I had a lot of time. As most of 
you know the Bankruptcy Court 
has not been busy lately. It has 
become the Court that nobody 
knows. Apparently everybody 
has money and nobody owes any 
debts. I have no doubt but that 
if Winston Churchill were a Ref- 
eree in Bankruptcy, he would 
say: Never before in the history 
of human relations have so 
many, owed so little, to so few. 


I was rather startled to find 
in my search, that upon this 
well-worn subject, some of the 
most distinguished members of 
the bar had made addresses. 


The most striking thing about 


* Referee in bankruptcy since 1916; 
past president (1931-32) of this As- 
sociation; LL.D., Ohio Wesleyan Uni- 
versity. This address was delivered 
before the Judicial Section of the Ohio 
State Bar Association, November 29, 
1945. It was printed in The Ohio Law 
Reporter, Cincinnati, in its issue of 
December 17th. 
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1946 


all of these speeches was, that in- 
variably they began with some 
reference to the loss of prestige 
by the bar, the unfortunate rep- 
utation of lawyers among the 
general public, the decline of the 
lawyers’ eminence in the com- 
munity from what it had been— 
if ever. 

As you may guess, the various 


speakers upon this subject have 
advanced many remedies, pallia- 
tives and schemes to meet the 
condition they describe—one or 
two, even going so far as to aé- 
vocate direct advertising by the 
Bar Associations. I shall not re 


tail them to you. But perhaps 
I may, quite humbly, add to 
them ; perhaps merely emphasize 
some of them. You know it has 
been well said: The world needs 
not so much to be taught as to be 
reminded. 

May I say that I realize also, 
that unlike Doctors, Dentists and 
Clergymen, our profession is 
one, which by its very nature is 
easily misunderstood. While 
these other professions always 
appear to the public to be on the 


side of the angels, a lawyer, a8 | 


has been frequently mentioned, 
represents his client no matter 
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how unpopular he, or his cause, 
may be. It can’t be otherwise; 
that is inherent in his profes- 
sion. As I told my brother 
Referees in Bankruptcy on one 
gecasion, no matter how well 
the Bankruptcy Law may be 
administered by them, there 
would always be outcries of 
the “evils of bankruptcy.” 
The nature of the law and its 
unhappy consequences both to 
debtors and creditors are such, 
that their labors can never be 
popular. They are in a posi- 
tion similar to that of the un- 
fortunate chap who spent $1,- 
000.00 to cure himself of 
halitosis, only to find that his 
friends didn’t like him anyhow. 

At the outset it must be ap- 
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parent to all of us, that in order 
to create a more friendly public 
atmosphere, we can’t do much 
without organization. In these 
days of mass production and 
mass action, the individual—un- 
less he be the exceptional one— 
is quite impotent in creating a 
general public attitude towards 
anything or anybody. It is 
largely through our Bar Asso- 
ciations that we must, and can, 
influence the mind of the com- 
munity. 

The American Bar Association 
has done nobly in this regard, in 
my judgment. It has come a 
long way since 1906, when Dean 
Roscoe Pound delivered an ad- 
dress at the St. Paul convention 
on “The Causes of Dissatisfac- 
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tion with the Administration of 
Justice” and the Old Guard, so- 
called, was unwilling to have his 
address printed. 

Mr. Bellamy, an experienced 
and discerning newspaper man 
speaking of the means that 
might be adopted to improve the 
standing of the bar with the pub- 
lic, said: 

“T should like to see you step 
out more in all good efforts—I 
plead with you to increase your 
extra-curricular activities. I 
implore you to interest your- 
selves in the economic, social and 
political affairs of the doubtful 
present—do not be parrots, and 
rest content merely to echo the 
voices of the comfortable past 
and comfortable client.” 

There has been also an occa- 
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sional voice lifted by a member 
of the bar and in law journals to 
the same purport. 


You say that puts us into 


politics. It does. What’s wrong 
with that? Politics after all is 
merely the science or art of get- 
ting things done in a free gov- 
ernment. 

“If war is the game of Kings, 
Politics is the game of free 
peoples.” 

High on the list of questions 
of general public interest with 
which we can concern ourselves 
and achieve merit in the eyes of 
the public, is that of Industrial 
Relations. President Truman in 
his message several weeks ago 
said that people don’t like 
strikes. I don’t suppose any- 
body likes them. But there 
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seems to exist a shocking lack of 
intellectual capacity and in 
genuity, in this country to cope 
with a situation which continual- 
ly threatens the domestic peace. 

District Judge Knox of New 
York has recently proposed the 
establishment of a Federal Court 
for hearing all labor disputes, 
Our own former Senator Bur- 
ton, in collaboration with two 
other Senators, some time ago 
fostered a bill calculated to fur- 
nish a means of peaceful adjust- 
ment of such disputes. A Labor- 
Management conference is now 
being held in Washington. It 
may well be, that none of these 
plans, nor any others thus far 
advanced, are workable. But 
certain it is that the general pub- 
lic is anxiously awaiting some 
peaceful solution of a condition 
which in many particulars has 
the aspects of civil war. Public 
opinion has a way of refusing to 
be damned very long. It is 
therefore of the utmost urgency 
that some one devote serious 
thought—not emotion—to this 
particular problem which threat- 
ens to be with us for some time. 

Here is a challenge to the 
organized bar to step forward 
and lead in an endeavor, not of 
personal benefit to lawyers only, 
but one that will bring to it the 
cheers and blessings of a long 
suffering public. 

Just one word more: this has 
to do with the individual lawyer 
and his relation to the communti- 
ty. 
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President Taggart in that 
Trumbull County speech said: 

“The lawyers will not only 
help themselves but the nation 
as well, by giving service to the 
community and recognizing that 
the public service phase of their 
profession is the reason for the 
powers and privileges they en- 
joy.” 

It used to be said: Scratch a 
lawyer and you'll find a politi- 
cian. Unhappily that isn’t so 
today. It almost seems that 


the most competent and best 
equipped for public service dread 
it the most. Speaking as a sort 
of vagabond politician myself, I 
can tell you it isn’t all grief; it’s 
fun; at least when you’re young. 
And it is not without its satis- 


factions and rewards. 

Mr. Justice Douglas in a 
speech on this subject suggested 
that every lawyer upon admis- 
sion to the bar be required to 
serve in public office for a year 
or two—a sort of political peace- 
time conscription. He said: 

“When it becomes fashionable 
for the young lawyer to give a 
few years of his life to City or 
State, the lawyer will have re- 
sumed his traditional role of 
leadership in public affairs.” 

Let us not forget, that as law- 
yers our professional values de- 
pend upon the maintenance of 
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such a free world as we now en- 
joy. Are we aware of the dan- 
gers to it? Our situation may 
be more serious than we think. 
With socialized medicine on the 
horizon, it may be later than we 
think. 

If you have concluded that I 
am too much of a Cassandra, let 
ime leave you with some encour- 
aging words from Chief Justice 
Stone: 

“Notwithstanding all the pres- 
sures of modern economic life 
upon the lawyer, and his absorp- 
tion with the demands of client- 
caretaking, we could make no 
greater mistake than to assume 
that ours has become a profes- 
sion without ideals. , 

“No one familiar with the his- 
tory of the Bar, knowing its life 
and personnel, can doubt that it 
has the idealism, the will to sac- 
rifice, the capacity for leader- 
ship, which will continue to en- 
able it to play well its part. 

None will respond more 
w illingly, with generous expendi- 
ture of time and effort, to the 
intelligent call for action. But 
none so much needs to know the 
facts which reveal, in clear re- 
lief, its altered position in the 
social structure and the manner 
in which under new conditions 
it is meeting its public responsi- 
bilities.” 





The Model Probate Code — 


An Achievement in Co-operative 


Research @ By LEWIS M. SIMES, 
University of Michigan Law School 


Condensed from Journal of the American 
Judicature Society, October, 1945 


HE Committee of the Section 

of Real Property, Probate 
and Trust Law of the American 
Bar Association, which has been 
cooperating with the research 
staff of the University of Mich- 
igan Law School in the prepara- 
tion of a Model Probate Code, 
announces the completion of its 
task. Its report, consisting of a 
Model Probate Code of 260 sec- 
tions, with introduction and com- 
ments, will soon be available in 
printed form. It would seem ap- 
propriate, in connection with this 
announcement, to summarize the 
events leading to the completion 
of this legislation and to point 
out its significant character- 
istics. 

The story of the Model Pro- 
bate Code begins with a series 
of three articles on probate court 
organization and procedure by 
Professor Thomas E. Atkinson, 
which were published in the 
Journal of the American Ju- 
dicature Society. 


At the meeting of the Ameri- 
can Bar Association at Phila- 
delphia in September, 1940, 
Judge Fred T. Hanson, in his re- 
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port as Director of the Division 
of Probate Law, began. with a 
reference to Professor Atkin- 
son’s article, and recommended 
that “work on a model probate 
code be adopted as a part of the 
regular program of the Probate 
Law Division.” A plan was in- 
augurated whereby advisory 
committeemen were to be ap 
pointed in each state, who would 
advise as to the probate laws of 
that state. Considerable prog- 
ress was made by way of de 
termining the content of the pro- 
posed model code and working 
out an outline of its subdivisions. 

On the completion of this pre- 
liminary work, it became appar- 
ent that more assistance was | 
needed to carry on the research 
incident to the actual drafting 
of the Code. Accordingly, in the 
fall of 1943 an arrangement was 
worked out whereby the neces- 
sary research would be carried 
on by members of the staff of the 
University of Michigan Law 
School and the Code would be 
drafted by the Committee of the 
Probate Division in cooperation 
with the Law School. 
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Before proceeding to describe 
in some detail the important 
characteristics of the Model 
Code, two things should be point- 
ed out. First, it is a well to 
draw from, not an instrument 
of regimentation. Complete uni- 
formity in probate legislation is 
neither attainable nor particu- 
larly desirable. 

The Model Code consists of 
five parts. 


I. General Provisions 

The idea is basic to the entire 
Code, and is specifically ex- 
pressed in Part I, that the pro- 
bate court should be the same as 
or coordinate with the trial court 
of general jurisdiction and that 
the judge should have the same 
qualifications as judges of the 
trial court. The text of the Code 
gives probate jurisdiction to the 
trial court of general jurisdic- 
tion; but in comment alternative 
provisions are presented where- 
by, in lieu thereof, a coordinate 
probate court may be set up. Al- 
though the provisions of the 
Model Code lay down a require- 
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ment of legal training and ex- 
perience for the judge in pro- 
bate matters, this is not designed 
to disqualify judges without 
technical legal training who have 
already served on the probate 
bench. The comment to the Code 
proposes a provision to the ef- 
fect that previous experience as 
a probate judge is to be regard- 
ed as a substitute for admission 
to the bar. 

Another important feature of 
Part I is the provision for ap- 
peals. In keeping with the idea 
that probate jurisdiction is coor- 
dinate with that of the trial 
court of general jurisdiction and 
not like that of the justice of the 
peace, an appeal from an order 
or decree in probate is a true ap- 
peal, and does not involve a trial 
de novo. Of course, appellate 
provisions must be fitted into the 
existing judicial structure in any 
state, but the principle laid down 
is that appeals are taken to the 
same court which hears appeals 
from the trial court of general 
jurisdiction. 
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II. Intestate Succession 
and Wills 


Part II on Intestate Succes- 
sion and Wills begins with pro- 
visions for descent and distribu- 
tion. Realty passes to the same 
persons and in the same shares 
as personalty on the death of the 
owner intestate. The surviving 
spouse is an heir quite as fully 
asa child or brother. The Model 
Execution of Wills Act, as 
drawn by the National Confer- 
ence of Commissioners on Uni- 
form State Law, makes up sec- 
tions 45 to 50, inclusive. Pre- 
termitted children take only if 
born or adopted after the will is 
made or if believed to be dead 
when the will is made. Neither 


marriage nor marriage and birth 
of issue revoke a will; the provi- 
sions for a surviving spouse to 
eect against a will and for pre- 
termitted heirs are deemed ade- 
quate to provide for spouses and 


afterborn children. The only 
circumstance which can revoke a 
will is divorce. A lapse statute 
makes clear the solution of the 
problem arising where a poten- 
tial member of a class dies be- 
fore the testator. 

Dower and curtesy are abol- 
ished; but a surviving spouse 
will always take at least half of 
the net estate as heir of an in- 
testate, and there are generous 
provisions for a family allow- 
ance and for an exemption to the 
surviving spouse. The plan set 
out in the Code for an election 
by the surviving spouse to take 
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against the will follows tradi- 
tional lines. 


III. Administration of 
Decedents’ Estates 


In a sense Part III on Admin- 
istration of Decedents’ Estates 
is the heart of the Code. A draft 
of this subdivision was first pre- 
pared and other parts were built 
around it. Indeed, the Commit- 
tee proceeded on the assumption 
that the most important part of 
its task was to provide an ade- 
quate and up-to-date procedure 
for administration of the estates 
of decedents. At the outset a 
choice was necessary between 
the rule existing in a very con- 
siderable number of states that 
an executor or a general admin- 
istrator cannot be appointed 
without notice to interested par- 
ties and the rule existing in a 
slightly smaller number of states 
and also in England to the effect 
that the personal representative 
may be appointed without no- 
tice. For the formal rule, it may 
be said that without preliminary 
notice unscrupulous persons may 
secure an appointment before 
those most interested have an 
opportunity of objecting; for 
the latter rule—that some one 
should be in charge of the estate 
as soon as the decedent dies, and 
that the expensive and cumbrous 
machinery involved in a special 
administratorship should be 
avoided if possible. The com- 
mittee decided in favor of per- 
mitting the appointment of a 
general personal representative 
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without notice. However, this 
position was safeguarded by the 
following additional provisions: 
the court may always, in its dis- 
cretion, require notice; if an in- 
terested party has previously 
filed a request for notice, then, 
unless the court otherwise or- 
ders, he must receive it; and, in 
all cases, as soon as the personal 
provisions for dispensing with 
out notice, interested parties are 
to receive notice that the ap- 
pointment has been made and 
are given an opportunity to con- 
test the action of the court. 

No discussion of Part III of 
the Model Code would be ade- 
quate without some reference to 
provisions for dispensing with 
administration. There are three 
of these. The first applies in a 
case where the estate does not 
exceed $1,000 in value and no 
judicial proceeding is desired. 
If thirty days after the death of 
the decedent no petition for pro- 
bate or administration has been 
filed, a distributee is enabled to 
collect debts owed to the estate 
or to receive property belonging 
to the estate without administra- 
tion on following the procedure 
set out. The second provision 
calls for a judicial determina- 
tion that no administration is 
necessary and applies to estates 
which do not exceed $2,500 in 
value where there is a surviving 
spouse or minor children and the 
entire estate can be assigned as 
a family allowance. Obviously, 
since in this case, there is no es- 
tate which creditors can reach, 
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COMMENT 


no notice to creditors or related 
steps in administration are neg 
essary. The third provision calls 
for a summary administration 
where the estate is only sufficient 
to pay preferred claims, and gen- 
eral creditors cannot share in 
the distribution. It is believed 
that, in these three situations, 
even the simplified procedure set 
out for decedents’ estates gen- 
erally, is unnecessary; and that 
to dispense with administration 
as provided in the Code will fur- 
ther reduce expense and expe 
dite the distribution of estates, 


IV. Guardianship 


In preparing Part IV o 
Guardianship much more pio 
neer work was necessary than in 
drafting the statutes on dece 
dents’ estates. Indeed, whether 
we speak of scholarly research 
or legislative enactment, guardi- 
anship is one of the most neglect- 
ed fields of law. At the outset 
the drafting committee was 
faced with the problem of de- 
termining the form of the 
guardianship material in rela- 
tion to that dealing with dece- 
dents’ estate. Should we insert 
a part on fiduciaries in general, 
which would apply equally to 
guardianship and to decedents’ 
estates? Should we draft en- 
tirely independent subdivisions 
on these respective subjects? Or 
should we take an intermediate 
position, and draw a part on 
guardianship which should rely 
on the analogy of the decedents’ 
estate law for many important 
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details? In the main the Pro- 
bate Code follows the third al- 
ternative. It is true, Parts I and 
V of the Code deal with guard- 
janship as well as with dece- 
dents’ estates. But it was felt 
that to attempt to have general 
sections on fiduciaries, dealing 
with bonds, claims, distribution, 
and other such matters, would 
make it difficult to express the 
rules with both precision and 
detail. On the other hand, it is 
recognized that, in many situa- 
tions, the problems are dealt 
with in precisely the same way 
in the law of guardianship as in 
the law of decedents’ estates. 
But the guardianship subdivi- 
sion does not stop with a gen- 
eral statement that the law of 
decedents’ estates should be fol- 
lowed so far as may be. It re- 
fers to particular sections in 
Part III which are to be appli- 
cable fully or which are to be 
applicable except as otherwise 
specifically provided. On the 
other hand, at some points it 
was felt that the analogy of 
trust law and not of the law of 
decedents’ estates furnished the 
proper solution of the problem; 
and this is specifically indicated 
in the language of the Code. 
Under the Model Code, guard- 
ianships (other than guardian- 
ships ad litem) are statutory, 
and chancery and common law 
guardianships do not ex.st. 
Thus a general guardianship can 
arise only under the provisions 
of the Code. This does not, how- 
ever, eliminate ‘common law 
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rules as to the custody of minors, 
which are entirely distinct from 
the law of guardianship. 

One of the most important 
subjects which Part IV of the 
Code seeks to clarify is that of 
claims. Claims against the 
guardian or the ward do not 
have to be filed and there is no 
non-claim statute such as exists 
in the provisions for decedents’ 
estates. But one having a claim 
of any nature against the ward 
or the guardian as such may pro- 
cure its allowance by filing the 
claim with the court. 


V. Ancillary Administration 


Part V on Ancillary Adminis- 
tration consists entirely of legis- 
lation prepared or to be prepared 


WILLIAM F. SEERY 


70 PINE STREET 
NEW YORK 5, N. Y. 


STAFF TRAINED AND 
EXPERIENCED IN THE 


F. B.L., 


Integrated Investigative Service 
for Attorneys 





64 CASE AND COMMENT 


by the National Conference on form Acts are promulgated | 
Uniform State Laws. The re- the National Conference of Col 
cently promulgated Uniform missioners, thus making a f, 
Powers of Foreign Representa- complete set of provisions 
tives Act appears as sections 256 ancillary administration. 

to 260. In an introductory note, 
it is pointed out that the Uni- 
form Ancillary Administration 
of Estates Act, and the Uniform Model Code is not so much aé 
Wills Act, Foreign Probated, lection of legislative innovations 
should be incorporated to follow asa synthesis of the best in me 
these sections when these Uni-_ ern probate law. 
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From this brief survey, 
should be apparent that 
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““‘What classification would a dead-beat client 
come under, LARGE or SMALL game?” 
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